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FEDERAL  TRADE  COMMISSION 

[  16  CFR  Part  437  ] 

FOOD  ADVERTISING 

Proposed  Trade  Regulation  Rule;  Explana¬ 
tion  of  Proceeding  and  Analysis;  State¬ 
ment  of  Issues;  Opportunity  to  Submit 
Data,  Views  or  Arguments 

Notice  is  hereby  given  that  the  Federal 
Trade  Commission,  pursuant  to  the  Fed¬ 
eral  Trade  Commission  Act,  as  amended, 

15  U.S.C.  section  41  et  seq.,  the  provisions 
of  Part  1,  Subpart  B  of  the  Commission’s 
Procedures  and  Rules  of  Practice,  16 
CFR  1.11  et  seq.,  and  section  553  of  Sub¬ 
chapter  II,  Chapter  5,  U.S.  Code  (Ad¬ 
ministrative  Procedure)  has  initiated  a 
proceeding  for  the  promulgation  of  a 
Trade  Regulation  Rule  concerning  food 
advertising.  In  so  doing,  the  Commission 
will  entertain  the  written  and  oral  pres¬ 
entation  of  data,  views  or  arguments 
with  respect  to  the  provisions  of  and 
issues  relating  to  the  proposed  rule,  and 
with  respect  to  issues  relating  to  the  pro¬ 
posal  of  further  rule  provisions  requiring 
affirmative  disclosures  in  food  advertis¬ 
ing. 

In  accordance  with  the  above  notice 
the  Commission  proposes  to  amend  Sub¬ 
chapter  D,  Trade  Regulation  Rules,  of 

16  CFR  Chapter  I  by  adding  a  new  Part 
437  to  read  as  follows : 

Sec. 

437.0  Preamble. 

Subpart  A — General 

437.1  Definitions. 

437.2  Form,  content  and  method  of  mak¬ 

ing  disclosures. 

Subpart  B — Voluntary  Claims 

437.3  Emphatic  nutrition  claims. 

437.4  Nutrient  comparison  claims. 

437.5  Nourishment  claims. 

437.6  Natural  and  organic  food  claims 

[Reserved]. 

437.7  Claims  for  foods  Intended  to  be  com¬ 

bined  with  other  foods. 

437.8  Energy  and  calorie  claims. 

437.9  Fat,  fatty  acid  and  cholesterol  con¬ 

tent  claims  [Reserved], 

437.10  Health  and  related  claims  [Re¬ 

served]. 

Authority:  38  Stat.  717,  as  amended;  (15 
U5.C.  41-58). 

§  437.0  Preamble. 

In  connection  with  the  advertising  of 
foods  in  commerce,  as  “commerce”  is 
defined  in  the  Federal  Trade  Commis¬ 
sion  Act,  for  the  purpose  of  inducing  or 
which  is  likely  to  induce,  directly  or  in¬ 
directly,  the  purchase  of  food,  it  is  an 
unfair  method  of  competition  and  an 
unfair  or  deceptive  act  or  practice  within 
the  meaning  of  sections  5  and  12  of  that 
Act  to  fail  to  comply  with  the  following 
provisions  of  this  Trade  Regulation 
Rule: 

Subpart  A — General 
§  437.1  Definitions. 

For  the  purpose  of  this  rule  the  follow¬ 
ing  definitions  shall  apply : 

(a)  “Advertisement”  or  “Advertis¬ 
ing”.  Any  written  or  verbal  statement, 
illustration,  or  depiction,  other  than  a 
label  or  in  the  labeling,  which  is  designed 
to  effect  the  sale  of  any  food  product, 
or  to  create  interest  in  the  purchase  of 
such  product,  whether  the  same  appears 


in  a  newspaper,  magazine,  leaflet,  cir¬ 
cular,  mailer,  book  insert,  catalog,  sales 
promotional  material,  other  periodical 
literature  (except  professional  or  scien¬ 
tific  journals),  billboard,  public  transit 
card,  or  in  a  radio  or  television  broad¬ 
cast  or  in  any  other  media.  It  does  not 
include  point-of-purchase  advertising  or 
any  promotional  material  developed 
and/or  disseminated  by  retail  supermar¬ 
ket  and.  food  store  establishments  and 
wholesale  food  distributors  the  content 
of  which  refers  solely  to  the  price  of  an 
advertised  food  and  which  does  not  con¬ 
tain  representations  regarding  nutrition, 
nourishment,  or  other  nutrition  claims 
relative  to  the  product. 

(b)  “Food”.  Any  article  used  for  food 
or  drink  by  humans,  including  chewing 
gum.  However,  it  does  not  include: 

(1)  Special  formula  foods  which  are 
developed,  intended  or  marketed  exclu¬ 
sively  for  infants  (persons  not  more  than 
12  months  of  age)  and  which  provide 
the  complete  nutritional  requirements  of 
infants. 

(2)  Foods  represented  for  use  solely 
under  medical  supervision  to  meet  nutri¬ 
tional  requirements  in  specific  medical 
conditions  and  advertised  only  in  profes¬ 
sional  journals  or  publications. 

(3)  Alcoholic  beverages  subject  to  the 
provisions  of  the  Federal  Alcohol  Admin¬ 
istration  Act  of  1935  (27  U.S.C.  section 
201  et  seq.) . 

(c)  “Nutrients”.  Protein  and  those 
vitamins  and  minerals  listed  in  21  CFR 
1.17(c)  (7)  (iv)  and  21  CFR  125.1(b). 

(d)  “United  States  Recommended 
Daily  Allowances”  (U.S.  RDA) .  The  nu¬ 
trients  and  levels  established,  subject  to 
amendment,  in  21 -CFR  125.1. 

(e)  “Serving”.  That  reasonable  quan¬ 
tity  of  food  suited  for  or  practicable  of 
consumption  as  part  of  a  meal  by  an 
adult  male  engaged  in  light  physical  ac¬ 
tivity  or  by  a  child  who  is  more  than  12 
months  of  age  (when  the  food  purports 
or  is  represented  to  be  for  consumption 
by  any  such  child) ;  or,  if  a  nutrient  label 
is  affixed  to  the  container  of  the  adver¬ 
tised  food,  “serving”  shall  be  the  same 
measure  as  that  which  is  stated  on  the 
label. 

(f)  “Portion.”  The  amount  of  a  food 
customarily  used  only  as  an  ingredient 
in  the  preparation  of  a  meal  component 
or,  if  a  nutrient  label  is  affixed  to  the 
container  of  the  advertised  food,  “por¬ 
tion”  shall  be  the  same  measure  as  that 
which  is  stated  on  the  label  (e.g.,  */2  cup 
of  flour,  l/2  tablespoon  of  cooking  oil) . 

(g)  “Clearly  and  Conspicuously  Dis¬ 
close”.  (1)  Disclosing  in  a  manner  which 
can  be  easily  understood  (in  the  case  of 
television  and  print  advertising,  also 
easily  seen  and  read)  by  the  casual  ob¬ 
server,  listener,  or  reader  among  mem¬ 
bers  of  the  public  and  which  conforms 
(except  where  otherwise  provided  in  this 
rule) ,  for  advertising  in  any  media,  in  all 
relevant  respects  to  the  Commission’s 
Statement  of  Enforcement  Policy  of  Oc¬ 
tober  21,  1970.  (See  Vol.  2,  CCH  Trade 
Regulation  Reporter  section  7569.09.) 
Each  disclosure  shall  be  presented  in  the 
same  language  principally  employed  in 
the  advertisement.  (See  Commission’s 
Statement  of  Policy  of  July  24,  1973,  as 
amended,  38  FR  21494-95.) 


(2)  In  any  television  advertisement 
any  disclosure  of  information  shall  be 
made  in  the  manner  and  form  prescribed 
by  5  437.2(g). 

(3)  In  any  print  advertisement  any 
disclosure  of  information  shall  be  made 
in  the  manner  and  form  prescribed  by 
5  437.2(h). 

(h)  “Representation”  or  “Represent”. 
Any  direct  or  indirect  statement,  sug¬ 
gestion  or  implication  in  advertising,  in¬ 
cluding  but  not  limited  to  one  which  is 
made  orally,  in  writing,  pictorially,  or  by 
any  other  audio  or  visual  means,  or  by 
any  combination  thereof. 

(i)  “Protein  Efficiency  Ratio”  (PER) . 
The  protein  efficiency  ratio  (PER)  shall 
be  determined  in  accordance  with  the 
method  described  in  21  CFR  1.17(c)  (4). 

§  437.2  Form,  content  and  method  of 
making  disclosures. 

Any  disclosure  required  or  described 
by  any  provision  of  this  rule  shall  be 
made  in  accordance  with  the  following 
general  provisions  of  this  rule  and  as 
may  be  specifically  prescribed  in  a  sec¬ 
tion  dealing  with  that  particular  disclo¬ 
sure. 

(a)  Nutrients.  (1)  Any  advertisement 
which  contains  a  representation  con¬ 
cerning  a  nutrient  or  a  disclosure  of  a 
nutrient  shall  make  such  representation 
or  disclosure  only  from  among  the  nu¬ 
trients  listed  in  21  CFR  1.17(c)  (7)  (iv) 
and  21  CFR  125.1(b). 

(2)  A  food  shall  not  be  represented  in 
advertising  as  containing  a  nutrient,  un¬ 
less  (i)  the  nutrient’s  (a)  identity 
(stated  as  the  common  or  usual  name) 
and  (b)  amount  (expressed  as  a  percent¬ 
age  of  the  U.S.  RDA  contained  in  a  stated 
serving  of  the  advertised  food)  are 
clearly  and  conspicuously  disclosed  in  ac¬ 
cordance  with  all  the  provisions  of  this 
subpart  of  this  rule,  and  unless  (ii)  a 
serving  of  such  food  contains  the  iden¬ 
tified  nutrient  in  an  amount  of  10  per¬ 
cent  or  more  of  the  U.S.  RDA;  provided, 
however.  That,  in  instances  where  a  food 
or  a  serving  thereof  is  not  required  to 
contain  a  nutrient  at  a  certain  percent¬ 
age  of  the  U.S.  RDA  before  a  voluntary 
claim  is  made,  an  advertisement  may 
represent  the  presence  of  nutrients  con¬ 
tained  in  amounts  of  less  than  10  per¬ 
cent  of  the  U.S.  RDA  per  serving  if  the 
identities  of  all  nutrients  required  to  be 
disclosed  by  21  CFR  1.17  when  a  nutri¬ 
tion  claim  is  made,  as  well  a*  their  re¬ 
spective  percentages  of  the  U.S.  RDA  per 
serving  (including  zero  percent) ,  are 
clearly  and  conspicuously  disclosed  in  ac¬ 
cordance  with  all  of  the  provisions  of 
this  subpart  of  this  rule.  If  a  food  or  a 
serving  thereof  is  required  to  contain  any 
nutrient  at  a  certain  percentage  of  the 
U.S.  RDA  before  a  voluntary  claim  may 
be  made  (see  Subpart  B),  the  actual 
percentage  (prior  to  any  rounding  off)  of 
the  U.S.  RDA  at  which  any  such  nutrient 
is  contained  in  the  advertised  food  or  a 
serving  thereof  shall  determine  whether 
the  condition(s)  for  making  the  claim 
has  (have)  been  satisfied. 

(3)  An  advertised  food  or  a  serving 
thereof  may  not  be  represented  as  con¬ 
taining  a  nutrient  in  an  amount  of  50 
percent  or  more  of  the  U.S.  RDA,  unless 
such  food  or  serving  contains  the  identi- 


FEDERAL  REGISTER,  VOL.  39,  NO.  218— MONDAY,  NOVEMBER  11,  1974 


PROPOSED  RULES 


39843 


fled  nutrient  only  in  a  naturally  occur¬ 
ring  (indigenous)  form  or  such  nutrient 
has  been  added  in  compliance  with  21 
CFR  1.17(a)  (2). 

(4)  Disclosures  of  nutrients  shall  be 
expressed  to  the  nearest  two  percent  in¬ 
crement  up  to  and  including  the  10  per¬ 
cent  level;  to  the  nearest  five  percent 
increment  above  the  10  percent  level  and 
up  to  and  including  the  50  percent  level; 
and  to  the  nearest  10  percent  increment 
above  the  50  percent  level.  If  the  per¬ 
centage  falls  equidistant  between  the 
upper  and  lower  increment  in  any  per¬ 
centage  level,  the  disclosure  shall  be  ex¬ 
pressed  as  the  lower  increment. 

(b)  Protein.  (1)  The  percentage  of  the 
U.S.  RDA  of  protein  present  per  serving 
of  the  advertised  food  shall  be  based  on 
a  U.S.  RDA  of  45  grams  of  protein,  if  the 
total  protein  has  a  PER  equal  to  or 
greater  than  the  PER  or  casein;  or  based 
on  a  U.S.  RDA  of  65  grams  of  protein, 
if  the  total  protein  has  a  PER  less  than 
that  of  casein. 

(2)  Except  with  respect  to  the  amount 
of  protein  as  permitted  by  the  proviso  in 
paragraph  (a)  (2)  of  this  section,  repre¬ 
sentations  in  advertising  of  the  presence 
of  protein  may  be  made  only  if  a  serving 
of  the  advertised  food  contains  protein 
at  a  level  of  10  percent  or  more  of  the 
U.S.  RDA  and  the  total  protein  in  the 
advertised  food  alone  has  a  PER  of  20 
percent  or  more  of  the  PER  of  casein. 

(c)  Analytical  methods.  The  proce¬ 
dures  and  methods  used  for  determining 
the  amount  of  any  nutrient  contained  in 
an  advertised  food  shall  be  in  accord 
with  the  provisions  of  21  CFR  1.17  or, 
where  applicable,  9  CFR. 

.  (d)  Calories.  The  energy  content  of  a 
food  shall  be  stated  in  calories  per  serv¬ 
ing,  expressed  to  the  nearest  two  calorie 
increment  up  to  and  including  20  calo¬ 
ries;  to  the  nearest  five  calorie  increment 
above  20  calories  and  up  to  and  including 
50  calories;  and  to  the  nearest  10  calorie 
Increment  above  50  calories.  Calorie  con¬ 
tent  shall  be  determined  in  the  manner 
described  in  21  CFR  1.17(c)  (3) . 

(e)  Serving  or  portion.  Statements  re¬ 
garding  servings  or  portions  shall  be  con¬ 
sistently  stated  in  terms  of  a  convenient 
unit  of  such  food  or  a  convenient  unit 
of  measure  that  can  be  easily  identified 
as  an  average  or  usual  serving  or  portion 
and  can  be  readily  understood  as  such  by 
purchasers  of  such  food.  Servings  or  por¬ 
tions  may  be  expressed  in  terms  of 
ounces,  fluid  ounces,  tablespoonfuls,  cup¬ 
fuls,  or  other  customary  or  usual  units, 
and  shall  be  consistent  with  the  appli¬ 
cable  provisions  of  21  CFR  1.17.  Provi¬ 
sions  of  this  rule  which  refer  to  “serv¬ 
ings”  shall  be  construed  to  mean  “por¬ 
tions”  if  the  use  of  the  latter  term  would 
be  more  appropriate  with  respect  to  a 
particular  food  or  ingredient. 

(f)  Identification  and  designation  of 
foods.  A  food  shall  be  identified  or  desig¬ 
nated  in  accordance  with  any  applicable 
Federal  regulations  prescribed  in  the 
Code  of  Federal  Regulations.  Non-stand- 
ardized  foods  shall  be  identified  or  desig¬ 
nated  by  their  respective  common  or 
usual  names,  if  such  exist,  pursuant  to 
21  CFR  Part  102. 

(g)  Television  advertisements — method 
and  form  of  disclosures.  Under  §437.2 


(a)  and  (b)  and  Subpart  B  of  this  rule, 
any  disclosure  in  any  television  adver¬ 
tisement  shall  be  made  in  the  same  por¬ 
tion  (audio  or  video)  of  the  advertise¬ 
ment  in  which  the  voluntary  claim  is 
made.  The  video  portion  of  the  disclosure 
in  each  advertisement  shall  be  promi¬ 
nently  displayed  in  the  form  of  a  super 
or  title,  or  prominently  displayed  on  the 
screen  by  Itself  so  as  to  enable  it  to  be 
completely  and  easily  seen  and  read  on 
all  television  sets,  regardless  of  picture 
tube  size,  that  are  commonly  available  for 
purchase  by  the  consuming  public.  Any 
disclosure  required  by  Subpart  B  of  this 
rule  in  any  advertisement  shall  be  made 
in  immediate  conjunction  with  the  vol¬ 
untary  claim  which  creates  the  require¬ 
ment  for  such  disclosure. 

(h)  Print  advertisements — method  and 
form  of  disclosures.  (1)  Any  disclosure  in 
a  print  or  display  advertisement  shall  be 
prominently  displayed  in  any  sans  serif 
type  style  consistent  with  the  require¬ 
ments  set  forth  in  §  437.1(g)(1)  and 
hereinbelow,  but  in  no  event  in  con¬ 
densed  type.  The  type  shall  be  set  on  a 
slug  at  least  one  point  larger  than  the 
point  size  of  the  type  (not  solid),  using 
only  normal  word  and  letter  spacing. 

A  determination  of  whether  a  particular 
disclosure  is  “clear  and  conspicuous” 
within  the  definition  set  forth  under 
§  437.1(g)  (1)  of  this  rule  shall  be  made 
by  examining  the  context  of  the  total 
advertisement,  but  in  no  event  shall  a 
disclosure  be  deemed  clear  and  conspic¬ 
uous  unless  it  apears  in  type  of  at  least 
the  following  sizes,  size  being  measured 
by  the  height  of  the  smallest  letter  em¬ 
ployed  in  making  the  disclosure : 

(i)  At  least  Via  inch  type,  in  adver¬ 
tisements  of  a  trim  size  not  larger  than 
65  square  inches. 

(ii)  At  least  %2  inch  type,  in  adver¬ 
tisements  of  a  trim  size  larger  than  65 
square  inches,  but  not  larger  than  110 
square  inches. 

(iii)  At  least  Vb  inch  type,  in  advertise¬ 
ments  of  a  trim  size  larger  than  110 
square  inches,  but  not  larger  than  180 
square  inches. 

(iv)  At  least  type  of  a  size  bearing  the 
same  proportion  to  the  size  of  the  ad¬ 
vertisement  as  the  proportion  of  Ve  inch 
to  180  square  inches,  in  print  advertise¬ 
ments  of  a  trim  size  larger  than  180 
square  inches. 

(v)  For  any  billboard  or  other  display 
advertisement  (except  one  which  is  lo¬ 
cated  in  the  interior  of  a  public  transit 
vehicle)  normally  viewed  and  read  from 
a  distance  substantially  greater  than  the 
normal  range  of  reading  distances  for  a 
book,  newspaper,  magazine,  or  other 
similar  printed  reading  matter: 

(a)  At  least  V\  inch  type  in  advertise¬ 
ments  of  a  trim  size  larger  than  180 
square  inches,  but  not  larger  than  270 
square  inches. 

(b)  At  least  inch  type  in  advertise¬ 
ments  of  trim  size  larger  than  270  square 
inches,  but  not  larger  than  1500  square 
inches. 

(c)  A  size  of  one  inch  per  3000  square 
inches  times  the  area  of  the  advertise¬ 
ment  expressed  in  square  inches,  li.e., 
size=  ( 1  inch/3000  square  inches)  x  (area 
of  the  advertisement  in  square  Inches)  ], 
but  in  no  event  of  a  size  less  than  % 


inch,  in  advertisements  of  trim  size  larger 
than  1500  square  inches. 

(2)  If  a  print  advertisement  appears 
on  more  than  one  page,  and  if  the  total 
area  of  the  advertisement  is  greater  than 
the  area  of  the  largest  page  upon  which 
It  appears,  the  required  type  size  shall 
be  determined  as  though  the  advertise¬ 
ment  were  of  an  area  equal  to  the  area 
of  the  largest  page  upon  which  it  appears. 

(3)  In  the  case  of  advertisements  that 
are  in  whole  or  part  lighted  or  reflec¬ 
tively  surfaced  or  advertisements  other¬ 
wise  prepared  for  enhanced  visibility,  any 
disclosure  shall  be  lighted  or  otherwise 
treated  in  the  same  manner  as  the  most 
prominently  lighted  or  otherwise  spe¬ 
cially  treated  portion  of  the  advertise¬ 
ment. 

(4)  For  multi-sided  displays  and  like 
advertising  material,  the  required  type 
size  shall  be  determined  as  though  the 
advertisement  were  of  an  area  equal  to 
the  area  of  the  major  display  area  of  the 
display,  and  any  disclosure  shall  be 
prominently  positioned  upon  such  dis¬ 
play  area. 

(5)  For  unusual  advertising  materials 
or  materials  too  small  to  reasonably  com¬ 
ply  with  the  requirements  of  paragraphs 

(h)  (1)  through  (4)  of  this  section,  the 
Commission  may  establish  acceptable 
alternative  forms  of  making  the  required 
disclosures.  A  petition  formally  request¬ 
ing  permission  to  utilize  an  alternative 
form  of  disclosure  may  be  submitted  to 
the  Secretary  for  due  consideration  by 
the  Commission. 

Subpart  B — Voluntary  Claims 
§  437.3  Emphatic  nutrition  claims. 

Emphatic,  extraordinary,  positive  or 
similar  claims  concerning  the  nutritional 
value  of  a  food  with  general  or  specific 
reference  to  any  nutrient  (s)  contained 
in  such  food,  including  but  not  limited 
to  the  use  of  terms  such  as  “lots  (or 

“full)  of _ ”,  “high  (or  “rich)  in 

_ ”,  “packed  (or  “loaded)  with 

_ ”,  and  “excellent  (or  “significant 

or  “good)  source  of _ ”  shall  not  be 

used  in  advertising  unless: 

(a)  The  identity  of  any  nutrient  upon 
which  the  claim  is  based,  as  well  as  the 
percentage  of  the  U.S.  RDA  per  stated 
serving  provided  by  each  such  identified 
nutrient,  is  clearly  and  conspicuously 
disclosed;  and 

(b)  A  serving  of  the  advertised  food 
contains  each  nutrient  identified  pur¬ 
suant  to  paragraph  (a)  of  this  section  in 
an  amount  of  at  least  35  percent  of  the 
U.S.  RDA. 

§  437.4  Nutrient  comparison  claims. 

(a)  Representations  In  advertising 
which  make  a  comparative  claim  for  the 
amount  of  any  nutrient  contained  in  an 
advertised  food  shall  not  be  made,  unless : 

(1)  The  comparison  is  with  an  equal¬ 
sized  serving  of  a  commercially  available 
food;  and 

(2)  If  a  serving  of  the  advertised  food 
contains  the  same  number  of  calories  as 
or  fewer  calories  than  an  equal-sized 
serving  of  the  compared  food,  the  com¬ 
pared  food  contains  no  more  than  two 
nutrients  in  amounts  greater  by  10  per¬ 
cent  or  more  of  the  U.S.  RDA  than  the 
amounts  (Including  zero  percent)  at 
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which  the  same  two  nutrients  are  con¬ 
tained  in  a  serving  of  the  advertised 
food;  and 

(3)  If  a  serving  of  the  advertised  food 
contains  more  calories  than  an  equal¬ 
sized  serving  of  the  compared  food,  the 
compared  food  contains  no  more  than 
two  nutrients  in  amounts  greater  on  a 
per  100  calorie  basis  than  the  amounts 
(including  zero  percent)  at  which  the 
same  two  nutrients  are  contained  in  a 
serving  of  the  advertised  food;  and 

(4)  If  the  comparison  concerns  pro¬ 
tein,  a  serving  of  the  advertised  food 
contains  protein  of  at  least  the  same 
quality  as  that  contained  in  an  equal¬ 
sized  serving  of  the  compared  food;  and 

(5)  The  identities  of  the  advertised 
and  compared  foods  are  clearly  and  con¬ 
spicuously  disclosed;  and 

(6)  The  advertised  food  and  the  food 
with  which  it  is  compared  normally  serve 
the  same  purpose  in  the  diet;  and 

(7)  The  same  nutrients  are  compared 
and  the  name  of  each  such  compared 
nutrient  is  clearly  and  conspicuously  dis¬ 
closed;  and 

(8)  The  percentage  of  the  U.S.  RDA  of 
each  compared  nutrient  provided  by  a 
stated  serving  of  the  advertised  food  is 
clearly  and  conspicuously  disclosed;  and 

(9)  If  an  advertised  food  is  repre¬ 
sented  as  one  which  contains  any  nu¬ 
trient  in  any  amount  greater  than  the 
amount  of  such  nutrient  in  another  food, 
the  amount  contained  in  a  serving  of 
the  advertised  food  exceeds  that  con¬ 
tained  in  an  equal-sized  serving  of  the 
compared  food  by  at  least  10  percent  of 
the  U.S.  RDA. 

(b)  A  food  shall  not  be  represented 
in  advertising  to  be  a  substitute  or  re¬ 
placement  for  another  food  (unless  it  is 
a  food  labeled  “imitation”  in  compliance 
with  21  CFR  1.8),  or  as  nutritious  as 
another  food,  unless : 

(1) A  serving  of  the  advertised  food 
contains  at  least  the  same  nutrients  as 
those  nutrients  contained  in  an  amount 
of  2  percent  or  more  of  the  U.S.  RDA  in 
an  equal-sized  serving  of  the  compared 
food,  and  each  such  nutrient  is  present 
in  the  advertised  food  in  an  amount 
which  is  at  least  equivalent  to  the  amount 
at  which  each  is  contained  in  an  equal¬ 
sized  serving  of  the  compared  food;  and 

(2)  If  the  compared  food  contains  pro¬ 
tein,  a  serving  of  the  advertised  food 
contains  protein  of  at  least  the  same 
quality  as  that  contained  in  an  equal¬ 
sized  serving  of  the  compared  food;  and 

(3)  The  identity  of  the  compared  food 
and  number  of  calories  provided  by 
equal-sized,  stated  servings  of  the  ad¬ 
vertised  and  compared  foods,  respec¬ 
tively,  is  clearly  and  conspicuously  dis¬ 
closed;  and 

(4)  If  the  advertised  food  contains  a 
higher  fat  content  than  the  compared 
food,  such  fact,  as  well  as  the  total  fat 
content  (in  accordance  with  21  CFR 
§1.17(c)(6)  and  1.18(c)  (2)  (i) ),  is 
clearly  and  conspicuously  disclosed;  and 

(5)  If  an  advertisement  is  for  a  food 
labeled  “imitation”  in  compliance  with 
21  CFR  1.8,  it  is  clearly  and  conspicuously 
disclosed  that  such  food  is  not  as  nutri¬ 
tious  as  the  food  for  which  it  is  intended 
to  be  a  substitute  or  replacement. 


(c)  A  food  shall  not  be  represented  in 
advertising  to  be  nutritionally  superior 
to  another  food,  unless; 

(1)  The  nutrients  in  a  serving  of  the 
advertised  food  provide  at  least  10  per¬ 
cent  more  of  the  U.S.  RDA  than  are  pro¬ 
vided  by  those  nutrients  contained  in  an 
amount  of  2  percent  or  more  of  the  U.S. 
RDA  in  an  equal-sized  serving  of  the 
compared  food;  and 

(2)  If  the  compared  food  contains  pro¬ 
tein,  a  serving  of  the  advertised  food  con¬ 
tains  protein  of  at  least  the  same  quality 
as  that  contained  in  an  equal-sized  serv¬ 
ing  of  the  compared  food;  and 

(3)  The  identity  of  the  compared  food 
and  number  of  calories  provided  by 
equal-sized,  stated  servings  of  the  ad¬ 
vertised  and  compared  foods,  respec¬ 
tively,  is  clearly  and  conspicuously  dis¬ 
closed;  and 

(4)  If  the  advertised  food  contains  a 
higher  fat  content  than  the  compared 
food,  such  fact,  as  well  as  the  total  fat 
content  (in  accordance  with  21  CFR 
1.17(c)  (6)  and  1.18(c)  (2)  (i) ) ,  is  clearly 
and  conspicuously  disclosed. 

§  437.5  Nourishment  claims. 

(a)  An  advertisement  shall  not  repre¬ 
sent  a  food  to  be  “nourishing”,  “whole¬ 
some”,  “nutritious",  or  use  any  other 
term  of  similar  import  which  in  any  way 
states,  suggests  or  implies  that  such  food 
is  a  valuable  or  significant  source  of  nu¬ 
trition,  unless  a  serving  of  the  food  con¬ 
tains  at  least  four  nutrients,  including 
protein,  each  of  which  is  present  in  an 
amount  of  at  least  10  percent  of  the 
U.S.  RDA  per  100  calories,  and  unless  at 
least  one  of  such  nutrients  is  present  in 
a  serving  of  such  food  in  an  amount  of 
at  least  10  percent  of  the  U.S.  RDA; 
provided,  however,  That  such  terms  may 
be  used  to  describe  any  identified  nu¬ 
trients)  which  is  (are)  contained  in 
such  food  (e.g.,  “nutritious  Vitamin  C”), 
subject  to  the  provisions  of  §  437.2(a)  (2) 
of  this  rule. 

(b)  A  food  or  a  serving  thereof  shall 
not  be  represented  in  advertising  as  pro¬ 
viding  all  of  the  nutrients  necessary  for 
a  sound,  complete  or  balanced  diet,  unless 
it  satisfies  the  U.S.  RDA  requirements 
for  protein,  vitamins  and  minerals  pre¬ 
scribed  in  21  CFR  Part  125,  and  unless 
competent  and  reliable  scientific  tests 
demonstrate  that  such  food  is  a  total  diet 
replacement. 

(c)  Subject  to  the  provisions  of  para¬ 
graph  (b)  of  this  section,  an  advertise¬ 
ment  shall  not  represent  that  an  adver¬ 
tised  food  or  a  serving  thereof  alone  Is 
“perfect”  or  “nutritionally  perfect”,  pro¬ 
vides  “complete  nutrition”,  contains  “all 
the  good  things  you  need”,  or  use  any 
other  term  of  similar  import  which  in 
any  way  states,  suggests  or  implies  that 
consumption  of  only  the  advertised  food 
will  provide  enough  nutrition  to  consti¬ 
tute  a  sufficient  and  full  source  of  nu¬ 
trition;  or  that  consumption  of  the 
advertised  food  or  a  serving  thereof 
maintains  health,  makes  an  individual 
well-fed  or  in  any  way  is  a  unique,  spe¬ 
cial  or  exclusive  source  of  nutrition  or 
health  benefits. 

(d)  An  advertisement  shall  not  repre¬ 
sent  that  a  food  or  a  serving  thereof  con¬ 
stitutes  a  nutritionally  adequate  meal, 


unless  such  advertised  food  or  serving 
thereof  complies  with  an  applicable  Fed¬ 
eral  regulation  prescribed  in  the  Code 
of  Federal  Regulations. 

§  437.6  Natural  and  organic  food  claims. 

[Reserved] 

[See  Explanation  of  Proceeding  and 
Analysis  and  Statement  of  Issues  by 
Section.  1 

§  437.7  Claims  for  foods  intended  to  be 

combined  with  other  foods. 

(a)  If,  in  order  to  prepare  a  food  for 
consumption,  it  is  necessary  for  a  con¬ 
sumer  to  add  to  an  advertised  food  any 
other  food(s),  characterizing  ingredi¬ 
ent  (s)  or  component  (s) ,  as  such  ingredi¬ 
ents)  or  component(s)  is  (are)  defined 
in  21  CFR  102.1,  that  fact  shall  be  clearly 
and  conspicuously  disclosed  in  any  ad¬ 
vertisement  for  such  food. 

(b)  An  advertisement  for  a  food  de¬ 
scribed  in  paragraph  (a)  of  this  section 
may  represent  that  consumption  of  a 
serving  of  the  combination  provides  a 
designated  percentage  of  the  U.S.  RDA 
of  each  of  the  nutrients  contained  in  a 
serving  of  such  combination,  subject 
to  the  provisions  of  §  437.2(a)  (2)  of  this 
rule.  However,  a  representation  that  the 
advertised  food  alone  provides  a  desig¬ 
nated  percentage  of  the  U.S.  RDA  of  the 
nutrients  which  are  contained  in  a  serv¬ 
ing  of  such  combination  shall  not  be 
made. 

(c)  If  a  serving  of  the  food(s) ,  ingre¬ 
dient  (s)  or  component  (s)  with  which 
an  advertised  food  is  (are)  necessarily 
combined  contributes  more  than  50  per¬ 
cent  of  the  U.S.  RDA  of  any  nutrient 
named  in  the  advertisement,  it  shall  be 
clearly  and  conspicuously  disclosed  that 
most  of  such  nutrient  is  provided  by  such  \ 
food(s),  ingredient(s)  or  component(s) . 

(d)  If  an  advertised  food  is  frequently, 
but  not  necessarily,  combined  with  any 
other  food(s),  ingredient(s)  or  com¬ 
ponents)  for  consumption,  any  repre¬ 
sentation  regarding  nutrition  shall  be 
based  on  the  nutritional  value  of  the  ad¬ 
vertised  food  alone. 

§  437.8  Energy  and  calorie  claims. 

(a)  An  advertisement  shall  not  repre¬ 
sent  that  a  food  or  nutrient  contains, 
produces,  provides,  enhances,  or  is  a 
source  of  “energy”  or  “food  energy”,  or 
use  any  other  word,  demonstration  or  de¬ 
piction  of  similar  import,  unless  it  clearly 
and  conspicuously  discloses,  in  immedi¬ 
ate  conjunction  with  the  making  of  each 
such  representation,  that  “energy”  or 
“food  energy”  is  supplied  by  calories,  as 
well  as  the  number  of  calories  contained 
in  a  stated  serving  of  the  advertised  food. 

(b)  An  advertisement  shall  not  repre¬ 
sent  that  consumption  .of  a  food  or  nu¬ 
trient,  by  itself,  will  produce  or  provide 
health,  general  vigor,  sustained  energy 
or  alertness,  or  that  the  energy  from 
calories,  by  itself,  will  produce  or  pro¬ 
vide  strength,  endurance,  intellectual 
performance,  or  the  prevention  or  relief 
of  fatigue. 

(c)  An  advei*tisement  shall  not  repre¬ 
sent  that  consumption  of  a  food  in  any 
way  enhances  or  contributes  to  a  per¬ 
son’s  vigor,  energy,  alertness,  strength  or 
endurance,  unless  it  clearly  and  con¬ 
spicuously  discloses,  in  immediate  con- 
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Junction  with  the  making  of  each  such 
representation: 

(1)  That  such  vigor,  energy,  alertness, 
strength  or  endurance  Is  enhanced  by 
and  depends,  in  part,  upon  the  calories 
in  the  food;  and 

(2)  The  number  of  calories  contained 
in  a  stated  serving  of  the  advertised  food. 

(d)  An  advertisement  shall  not  repre¬ 
sent  that  consumption  of  any  food  or 
meal  is  useful  for,  or  contributes  in  any 
way  to,  or  is  useful  in,  regulating  or 
maintaining  caloric  intake  or  body 
weight  by  the  use  of  any  demonstration 
or  depiction,  or  any  word  or  phrase  such 
as  “diet”,  "dietetic”,  “low  calorie”,  “low 
in  calories”,  “fewer  calories”,  “calorie  re¬ 
duced”,  “contains  artificial  sweeteners”, 
“artificially  sweetened”,  or  any  other 
demonstration,  depiction  or  term  of 
similar  import,  unless: 

(1)  The  advertised  food  complies  with 
the  provisions  of  21  CFR  125.6;  and 

(2)  The  number  of  calories  contained 
in  a  stated  serving  of  the  advertised  food 
is  clearly  and  conspicuously  disclosed. 

(e)  An  advertisement  for  a  food  which 
makes  any  representation  described  in 
paragraph  (d)  of  this  section,  and  which 
contains  any  artificial  sweetener,  except 
one  which  serves  an  authorized  tech¬ 
nological  purpose  (as  defined  in  21  CFR 
125.1(1))  shall  comply  with  the  provi¬ 
sions  of  paragraphs  (d)  (1)  and  (2)  of 
this  section,  and 

(1)  Shall  clearly  and  conspicuously 
disclose  the  number  of  calories  contained 
in  a  stated,  equal-sized  serving  of  the 
same  food  made  with  nutritive  sweet¬ 
eners;  and 

(2)  If  the  artificially  sweetened  prod¬ 
uct  contains  a  nutritive  sweetener,  the 
advertisement  shall  clearly  and  con¬ 
spicuously  make  the  following  specific 
disclosure : 

This  food  contains  sugars  and  should  not 
be  used  by  diabetics  without  the  advice  of  a 
physician. 

(f)  An  advertisement  shall  not  repre¬ 
sent  that  a  food  is  “sugarless”,  “sugar 
free”,  “contains  no  sugar”  or  use  any 
other  term  of  similar  import,  unless  such 
food  contains  no  sugars,  including,  but 
not  limited  to,  sorbitol,  mannitol,  or  other 
hexitol(s). 

§  437.9  Fat,  fatty  acid  and  cholesterol 
content  claims.  [Reserved] 

[See  Explanation  of  Proceeding  and 
Analysis  and  Statement  of  Issues  by  Sec¬ 
tion.] 

§  437.10  Health  and  related  claims. 
[Reserved] 

[See  Explanation  of  Proceeding  and 
Analysis  and  Statement  of  Issues  by  Sec¬ 
tion.] 

Explanation  and  Basis  of  Proceeding 

The  instant  proceeding  is  designed  for 
three  purposes: 

(1)  To  elicit  comment  on  the  Proposed 
Trade  Regulation  Rule  on  Food  Advertis¬ 
ing  and  on  certain  Issues  relating  to 
voluntary  claims  in  food  advertising  as  to 
which  the  Commission  has  not  as  yet 
proposed  particular  rule  provisions. 

(2)  To  elicit  comment  on  the  Issues 
raised  by  the  Staff  Statement  of  Fact, 
Law  and  Policy,  including,  in  particular. 


the  form  which  the  disclosures  called  for 
therein  should  take. 

The  Proposed  Trade  Regulation  Rule 
on  Food  Advertising  is  designed  to  elim¬ 
inate  deception  And  unfairness  which 
may  result  from  the  making  of  certain 
affirmative  claims  with  respect  to  nutri¬ 
tion.  This  proposed  rule  establishes  uni¬ 
form  definitions  for  certain  terms  the  use 
of  which  is  subject  to  ambiguity  and  de¬ 
ception,  and  prohibits  outright  certain 
other  claims  the  making  of  which  is 
deceptive. 

The  Commission  has  long  been  rec¬ 
ognized  to  have  the  power  to  prohibit 
claims  that  are  deceptive  or  unfair.1  The 
Commission  has  prohibited  such  claims 
by  the  promulgation  of  trade  regulation 
rules  in  the  past,*  and  has  similarly  util¬ 
ized  rules  to  establish  preconditions  to  the 
making  of  certain  claims  heretofore.* 
Similarly,  the  courts  have  often  affirmed 
the  power  of  the  Commission  to  order 
disclosure  as  a  condition  of  making  claims 
which  would  otherwise  be  deceptive.4  In 
view  of  the  considerable  importance  of 
nutrition  information  to  consumers,  as 
described  in  the  staff  statement,  and  in 
view  of  the  deception  and  unfairness 
which  may  result  from  the  use  of  various 
terms  and  claims  relating  to  nutrition, 
the  Commission  believes  that  an  adequate 
basis  now  exists  to  warrant  promulgation 
for  comment  of  a  proposed  rule  regulat¬ 
ing  the  use  of  such  terms  and  representa¬ 
tions. 

In  addition,  the  staff  of  the  Commis¬ 
sion  is  of  the  view,  for  reasons  described 
at  length  in  its  statement,  that  it  is 
an  unfair  and  deceptive  act  or  practice 
under  section  5  for  advertisers  of  food 
products  to  fail  to  disclose  affirmatively 
certain  information  concerning  the  nu¬ 
tritive  quality  of  advertised  food  prod¬ 
ucts.  The  Commission  is  extremely  con¬ 
cerned  about  the  considerations  dis¬ 
cussed  in  the  staff  statement.  Including 
the  implications  for  food  advertising 
raised  by  the  Food  and  Drug  Adminis¬ 
tration’s  nutrient  labeling  program.  The 
Commission  has  therefore  concluded  that 
it  is  in  the  public  interest  to  solicit  com¬ 
ment  on  the  staff  statement,  Including, 
in  particular,  the  form  which  the  af¬ 
firmative  disclosures  called  for  in  that 
statement  might  take. 


1  Sears,  Roebuck  &  Co.  v.  F.T.C.,  258  F.  307 
(7th  Cir.  1909).  See  also,  ‘'Developments  in 
the  Law — Deceptive  Advertising,”  80  Harv. 
L.  Rev.  1005,  1019-1027  (1967). 

*  See,  e.g.,  Incandescent  Lamp  (Light  Bulb) 
Industry,  16  CFR  409;  Power  Output  Claims 
for  Amplifiers  Utilized  in  Home  Entertain¬ 
ment  Products,  39  FR  16387  (May  3, 1974) . 

*  See,  e.g.,  Guides  For  the  Feather  and 
Down  Products  Industry,  16  CFR  Part  263; 
Trade  Regulation  Rule :  Misbranding  and  De¬ 
ception  As  To  Leather  Content  of  Waist  Belts, 
16  CFR  Part  409. 

*  J.  B.  Williams  Co.  v.  F.T.C.,  381  F.2d  884 
(6th  Cir.  1967);  Keele  Hair  A  Scalp  Special¬ 
ists,  Inc.  v.  F.T.C.,  275  F.2d  18  (5th  Cir.  1960) ; 
See  also,  P.  Lorillard  Co.  v.  F.T.C.,  186  F.2d 
62,  68  (4th  Cir.  1960)  ("To  tell  less  than  the 
whole  truth  is  a  well  known  method  of  de¬ 
ception;  and  he  who  deceives  by  resorting 
to  such  method  cannot  excuse  the  decep¬ 
tion  by  relying  upon  the  truthfulness  per  se 
of  the  partial  truth  by  which  it  has  been 
accomplished.” ) 


ANALYSIS  AND  STATEMENT  OF  ISSUES  BY 
SECTION 

This  Analysis  and  Statement  of  Issues 
by  Section  is  designed  to  facilitate  com¬ 
ment  on  the  Proposed  Trade  Regulation 
Rule  on  Food  Advertising  and  on  the 
staff  statement  respecting  affirmative 
disclosure  and  to  designate  the  Issues 
which  the  Commission  is  particularly  in¬ 
terested  in  having  addressed  during  the 
time  period  provided  for  written  com¬ 
ments.  The  issues  which  have  been  desig¬ 
nated  include  matters  of  fact,  law  and 
public  policy.  Although  the  Commission 
has  not  finally  determined  the  proce¬ 
dures  that  will  be  employed  in  a  public 
hearing,  it  is  the  Commission’s  present 
intent  to  limit  oral  comment  to  issues 
of  fact.  Thus,  any  comments  upon  ques¬ 
tions  which  relate  to  legal  or  public 
policy  considerations  should  be  sub¬ 
mitted  in  writing.  Since  additional  issues 
of  fact  may  be  raised  by  the  written 
comments,  a  revised  list  of  factual  issues 
(which  will  not  include  the  non-f actual 
issues  designated  in  this  statement)  will 
be  specified  prior  to  hearings  on  the  pro¬ 
posed  rule  and  staff  statement. 

The  designation  of  issues  in  this  Anal¬ 
ysis  and  Statement  of  Issues  by  Section 
is  not  intended  to  limit  public  comment 
on  the  proposed  rule  and  staff  state¬ 
ment.  Rather,  the  Commission  invites 
the  general  public  and  all  interested 
parties  to  comment  in  writing  on  any 
and  all  questions  of  fact,  law  or  public 
policy  raised  by  the  proposed  rule  and 
the  staff  statement.  Likewise,  publication 
of  the  present  proposed  rule  and  staff 
statement  is  intended  to  invite  rather 
than  discourage  comment  concerning  the 
content  of  a  rule  regulating  food  adver¬ 
tising. 

All  comments  should  be  referenced 
specifically  to  the  proposed  rule  or  staff 
statement.  Comments  opposing  the  pro¬ 
posed  rule  or  specific  provisions  in  it 
should  either  argue,  with  reasons  and 
data,  why  no  rule  at  all  should  be  im¬ 
posed,  or  should  propose  a  specific  al¬ 
ternative.  Proposals  -for  alternative 
regulations  should  include  reasons  and 
data  which  indicate  why  the  proposed 
alternatives  would  better  serve  the  pur¬ 
poses  of  the  proposed  rule,  including 
reasons  and  data  showing  how  their 
adoption  would  better  mitigate  the  de¬ 
ception  or  unfairness  in  food  advertis¬ 
ing.  All  comments  should  be  supported 
by  a  full  exposition  of  all  relevant  factual 
evidence  and  legal  arguments. 

Comments  asserting  matters  of  fact 
not  based  upon  firsthand  knowledge  or 
personal  experience  of  the  person  com¬ 
menting  or  matters  of  fact  or  opinion 
requiring  some  special  practical  experi¬ 
ence,  training  or  education  not  possessed 
by  the  average  layperson  will  be  con¬ 
sidered  only  if  they  are  made  and  signed 
by  a  named  person  shown  to  possess  such 
experience,  training  or  education  as  to 
qualify  him  or  her  comment  on  the  par¬ 
ticular  matter.  The  Commission  also  in¬ 
vites  comments  from  all  interested  par¬ 
ties,  including  laypersons,  which  are 
shown  to  be  based  directly  on  firsthand 
knowledge,  personal  experience  or  gen¬ 
eral  understanding  of  the  particular  is¬ 
sues,  such  as  the  desire  or  need  for  the 
Information  or  standards  required  to  be 
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disclosed  or  implemented  by  the  pro¬ 
posed  rule. 

The  proposed  rule  consists  of  a  pream¬ 
ble  and  two  parts.  Subpart  A  seta  forth 
the  definitions  of  terms  embodied  in  the 
proposed  rule  and  establishes  the  specif¬ 
ic  form,  content  and  method  for  making 
disclosures  required  by  the  proposed  rule. 
Subpart  B  establishes  specific  require¬ 
ments  which  must  be  met  before  certain 
affirmative  nutrition  claims  can  be  made 
in  food  advertising. 

Subpart  A — General 
§  437.1  Definitions. 

(a)  "Advertisement”  or  " Advertising ". 
Under  this  definition,  the  proposed  rule 

covers  all  food  advertising  with  the  fol¬ 
lowing  two  exceptions : 

1.  Advertisements  promulgated  by  re¬ 
tail  supermarkets,  food  stores  and  whole¬ 
sale  food  establishments  if 

a.  The  contents  of  the  advertisements 
relate  only  to  price;  and 

b.  The  advertisements  contain  no 
nutrition  claims;  and 

2.  Point-of-purchase  advertising  for 
all  foods. 

(b)  “Food”. 

Self-explanatory. 

(c)  “ Nutrients' ’. 

This  provision  adopts,  for  purposes  of 
the  proposed  rule,  a  definition  of  nutri¬ 
ents  which  parallels  the  definition  util¬ 
ized  by  the  Pood  and  Drug  Administra¬ 
tion  in  connection  with  its  nutrient  label¬ 
ing  program.  The  definition  specifically 
includes  protein  and  those  other  “pri¬ 
mary”  and  “optional”  nutrients  (see 
Analysis  and  Statement  of  Issues  by  Sec¬ 
tion,  S  437.2(a) )  for  which  a  U.S.  Re- 
Recommended  Daily  Allowance  (U.S. 
RDA)  has  been  established,  namely  Vi¬ 
tamin  A,  Vitamin  D,  Vitamin  E,  Vita¬ 
min  C,  Folic  Acid,  Thiamine,  Riboflavin, 
Niacin,  Vitamin  B,,  Vitamin  Bo,  Biotin, 
Pantothenic  Acid,  Calcium,  Phosphorus, 
Iodine,  Iron,  Magnesium,  Copper,  and 
Zinc.  It  does  not  include  other  vitamins 
or  minerals  which  are  recognized  as  es¬ 
sential  to  human  life  but  which  have  no 
established  U.S.  RDA.  Nor  have  carbo¬ 
hydrates,  fats,  and  water  been  included 
in  the  proposed  rule’s  definition  of 
“nutrients”.  The  definition  Is  restricted 
in  this  manner  so  as  to  limit  criteria  for 
claims  established  by  Subpart  B  to  those 
nutrients  which  are  not  only  recognized 
as  essential  but  for  which  the  recom¬ 
mended  dally  quantities  have  been  deter¬ 
mined. 

ISSUES 

1.  Would  It  better  serve  the  purposes 
of  the  proposed  rule  to  expand  the  defini¬ 
tion  of  “nutrients”  to  include  nutrients 
for  which  there  Is  no  established  US. 
RDA?  If  so,  which  nutrient  (s)  ? 

(d)  " United  States  Recommended 
Daily  Allowances”  ( U.S.  RDA ) .  This  pro¬ 
vision,  by  adopting  the  FDA-approved 
method  for  expressing  in  labeling  the  nu¬ 
tritional  value  of  a  food,  enhances  the 
compatibility  of  the  proposed  rule’s  ad¬ 
vertising  disclosures  with  the  FDA  re¬ 
quired  labeling  disclosures. 

(e)  "Serving”.  This  provision  Is  also 
designed  to  promote  consistency  between 
advertising  and  labeling  claims  by  re¬ 
quiring  nutrition  claims  in  advertising 


to  be  based  on  the  same  serving  size  that 
appears  on  the  label. 

(f)  "Portion”.  Again,  the  purpose  of 
this  provision  Is  to  achieve  consistency 
between  advertising  and  labeling  claims. 

(g)  “ Clearly  and  conspicuously  dis¬ 
close”.  This  provision  is  Intended  to  en¬ 
sure  that  the  disclosures  required  by  the 
proposed  rule  will  be  visible  and  compre¬ 
hensible  to  viewers  or  readers  and  is 
based  upon  the  relevant  Commission 
policy  statements  setting  forth  stand¬ 
ards  for  clear  and  conspicuous  disclosure. 
This  provision  is  linked  to  other  provi¬ 
sions  of  the  proposed  rule  which  set  forth 
specific  requirements  for  disclosures  in 
television  and  print  advertising. 

(h)  “ Representation ”  or  “ Represent ”. 
Self-explanatory. 

(D  “ Protein  Efficiency  Ratio ”  (PER). 
This  provision  adopts  the  same  method 
for  determining  the  quality  of  a  protein 
as  that  which  was  adopted  by  the  Food 
and  Drug  Administration  in  connection 
with  its  nutrient  labeling  program. 

§  437.2  Form,  content  and  method  of 
making  disclosures. 

(a)  Nutrients.  This  provision  sets 
forth  certain  requirements  with  respect 
to  representations  concerning  or  dis¬ 
closures  of  nutrients  in  advertising.  This 
particular  section  is  designed  to  ensure 
that  any  disclosures  or  representations 
of  nutrient  content  of  a  food  which  are 
governed  by  the  proposed  rule  will  be 
made  in  a  uniform  manner  so  that  they 
can  be  most  easily  understood  and  uti¬ 
lized  by  consumers  in  evaluating  adver¬ 
tised  foods  and  In  comparing  the  nutri¬ 
tional  values  of  advertised  foods. 

Subparagraph  (1)  provides  that  all 
disclosures  or  representations  concerning 
nutrients  must  be  made  from  among  the 
nutrients  for  which  there  is  an  estab¬ 
lished  U.S.  RDA. 

Subparagraph  (2)  requires  the  dis¬ 
closure  of  a  nutrient’s  Identity  (common 
and  usual  name)  and  amount  (percent¬ 
age  of  U.S.  RDA)  per  stated  serving  each 
time  a  claim  is  made. 

Subparagraph  (2)  further  establishes 
the  level  of  significance  for  advertising 
disclosures  of  nutrients  at  10  percent  of 
the  U.S.  RDA  per  stated  serving.  Since 
space  is  limited  in  advertising  and  it  ap¬ 
pears  that  advertising  disclosures  of  nu¬ 
trient  content  will  be  interpreted  as  posi¬ 
tive  statements  about  the  food’s  content 
of  that  nutrient,  disclosures  or  claims 
of  nutrient  content  are  permitted  only  if 
a  nutrient  is  present  in  a  significant 
amount.  FDA’s  nutrient  labeling  pro¬ 
gram  also  prohibits  claims  that  a  food  is 
a  significant  source  of  a  nutrient  unless 
the  nutrient  is  present  in  a  food  in  an 
amount  of  at  least  10  percent  of  the  U.S. 
RDA,  although  FDA  requires  disclosure 
of  the  amounts  at  which  eacn  of  the 
eight  primary  nutrients  is  contained  in  a 
serving,  including  zero  percent,  thereby 
achieving  a  complete  nutrition  profile  of 
specific  nutrient  data  on  the  label,  that 
may  not  be  an  appropriate  required  dis¬ 
closure  for  all  television  and  radio  ad¬ 
vertising. 

If  a  particular  provision  of  the  pro¬ 
posed  rule  does  not  establish  a  mini¬ 
mum  quantitative  level  at  which  a  nutri¬ 
ent  must  be  present  before  a  voluntary 


claim  may  be  made,*  this  subparagraph 
would  permit  a  representation  regarding 
a  nutrient  which  is  not  contained  in  a 
significant  amount,  provided  that  there  is 
full  disclosure,  in  a  clear  and  conspicu¬ 
ous  form  and  manner  as  required  by  the 
proposed  rule,  of  the  identities  and  per¬ 
centages  (including  zero  percent)  of  the 
U.S.  RDA  per  serving  of  all  of  the  pri¬ 
mary  nutrients.  In  this  instance,  it  is 
Intended  that  any  possibly  deceptive  im¬ 
plication  that  an  identified  nutrient  is 
present  in  a  nutritionally  significant 
amount  (10%  or  more  of  the  U.S.  RDA 
per  serving)  when  such  is  not  the  fact 
will  be  effectively  prevented  by  require¬ 
ments  which  ensure  that  a  fair  and  rela¬ 
tively  full  disclosure  of  the  food’s  overall 
nutritional  value  is  provided  and  that 
such  a  disclosure  is  clearly  and  con¬ 
spicuously  made  in  a  form  and  manner 
which  is  suited  to  the  particular  adver¬ 
tising  medium  chosen  by  the  advertiser 
to  make  the  representation. 

Subparagraph  (2)  also  requires  that 
the  actual  percentage  of  the  U.S.  RDA  of 
a  nutrient  in  an  advertised  food — prior 
to  rounding-off — will  be  used  to  deter¬ 
mine  if  the  requirements  for  disclosure 
or  for  making  a  voluntary  claim  under 
Subpart  B  of  the  proposed  rule  have 
been  met. 

Subparagraph  (3)  allows  claims  refer¬ 
ring  to  nutrient  content  in  excess  of  50% 
of  the  U.S.  RDA  only  where  the  nutrient 
naturally  occurs  at  those  levels  in  the 
food  or  the  food  has  been  fortified  in 
compliance  with  regulations  of  the  Food 
and  Drug  Administration. 

Subparagraph  (4)  provides  for  round¬ 
ing-off  of  percentages  of  the  U.S.  RDA  in 
nutrient  disclosures.  This  is  designed  to 
prevent  consumers  from  being  misled  by 
insignificant  differences  in  the  nutrient 
content  of  two  foods. 

ISSUES 

1.  Is  it  appropriate  to  permit  in  adver- 
tisirig  (television?  radio?  print?)  repre¬ 
sentations  regarding  nutrients  which  are 
not  present  in  nutritionally  significant 
amounts  in  view  of  the  fact  that  a  dis¬ 
closure  of  the  complete  nutrition  profile 
of  specific  nutrient  data  on  the  label  will 
be  required;  or  should  such  truthful  rep¬ 
resentations  be  prohibited  in  advertising 
(television?  radio?  print?)  due  to  the 
possibly  misleading  implications  of  nu¬ 
tritional  significance  that  might  follow 
from  any  reference  to  the  presence  of 
such  nutrients? 

(b)  Protein.  This  provision  is  intended 
to  prohibit  claims  for  protein  unless  the 
protein  is  present  in  the  advertised  food 
in  a  significant  quantity  (except  as  oth¬ 
erwise  permitted  by  the  proviso  contained 
in  §  437.2(a)  (2) )  and  the  quality  of  the 
protein  is  sufficient  so  that  it  may  be 
utilized  by  the  human  body  in  a  mean¬ 
ingful  way.  It  is  based  on  the  principle 
that  Individuals  must  eat  a  greater  quan¬ 
tity  of  low  quality  protein  to  fulfill  their 
nutritional  requirements  than  they  must 
eat  if  the  protein  is  high  in  quality.  The 
method  of  computation  is  the  same  as 


*  Section  437.3(b)  Illustrate*  a  provision 
which  does  require  the  presence  of  a  nutrient 
in  a  specified  amount  before  any  claim  may 
be  made. 
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that  used  by  the  Food  and  Drug  Adminis¬ 
tration  in  its  nutrient  labeling  regula¬ 
tion. 

ISSUES 

1.  Are  the  proposed  standards  for  pro¬ 
tein  quality  and  quantity  sufficiently 
high?  If  not,  what  other  standards  might 
be  established  which  would  be  sufficiently 
compatible  with  the  nutrient  labeling 
program  standards  so  as  to  neither  con¬ 
fuse  consumers  nor  unreasonably  burden 
advertisers? 

2.  Should  the  proviso  contained  in 
5  437.2(a)  (2)  apply  to  representations  re¬ 
garding  the  quantity  of  protein  as  well  as 
such  representations  relating  to  those 
vitamins  and  minerals  considered  as 
“nutrients"? 

(c)  Analytical  methods.  This  provision 
requires  the  same  methods  of  laboratory 
analysis  to  be  used  in  connection  with 
nutrient  disclosures  and  claims  in  ad¬ 
vertising  as  are  used  for  nutrient  label¬ 
ing  under  the  Food  and  Drug  Adminis¬ 
tration’s  program. 

(d)  Calories.  Calorie  content  is  to  be 
measured  by  the  same  methods  used  in 
the  Food  and  Drug  Administration’s 
nutrient  labeling  program.  This  provi¬ 
sion  requires  the  rounding-off  of  calorie 
disclosures  so  that  consumers  will  not 
be  misled  into  thinking  that  one  product 
is  superior  to  another  based  on  an  in¬ 
significant  difference  in  their  caloric 
contents. 

(e)  Serving  or  portion.  This  provision 
is  directly  based  on  the  Food  and  Drug 
Administration’s  regulation  on  serving 
sizes  for  the  nutrient  labeling  regula¬ 
tions  in  order  to  promote  consistency 
between  labeling  and  advertising. 

(f)  Identification  and  designation  of 
foods.  This  provision  requires  food  ad¬ 
vertisers  to  use  the  name  of  a  food  that 
the  Food  and  Drug  Administration  has 
determined  to  be  appropriate,  when  such 
a  determination  has  been  made. 

(g)  Television  advertisements — method 
and  form  of  disclosure.  This  provision  is 
Intended  to  ensure  that  the  required 
disclosures  of  nutrition  information  are 
made  in  an  intelligible  manner.  It  states 
that  all  disclosures  required  by  Subpart 
B  of  the  proposed  rule  must  be  made  in 
the  same  portion  of  the  advertisement 
and  in  immediate  conjunction  with  the 
voluntary  claim  which  triggers  the  re¬ 
quirement  for  such  disclosure.  It  also  sets 
forth  requirements  for  any  disclosures  in 
the  video  portions  of  such  advertise¬ 
ments. 

(h)  Print  advertisements  —  method 
and  form  of  disclosures.  This  provision 
establishes  minimum  specifications  for 
disclosures  made  in  print  advertisements 
to  be  certain  that  the  information  re¬ 
quired  to  be  disclosed  is  presented  in  an 
easily  intelligible  manner.  It  should  be 
noted  that  although  a  disclosure  failing 
to  meet  these  standards  would  be  per  se 
inadequate  under  the  proposed  rule,  a 
disclosure  that  does  meet  these  standards 
would  not  be  per  se  adequate,  since 
whether  or  not  a  given  disclosure  is  clear 
and  conspicuous  can  be  judged  only  in 
the  total  context  of  the  advertisement  in 
which  it  appears. 


ISSUES 

1.  Will  the  proposed  specifications  ade¬ 
quately  ensure  that  disclosures  are  clear, 
conspicuous  and  comprehensible  to  con¬ 
sumers? 

2.  What  alternative  specifications,  if 
any,  would  serve  the  purpose  of  the  rule 
as  well  as,  or  better  than,  the  proposed 
specifications,  while  further  reducing  the 
burden  on  advertisers? 

Subpart  B— Voluntary  Claims 
§  437.3  Emphatic  nutrition  claims. 

Vague  claims  mentioning  nutrients  are 
often  used  to  exaggerate  the  nutritional 
characteristics  of  a  food  without  provid¬ 
ing  any  specific  information  concerning 
the  actual  value  of  the  food.  To  remedy 
this  unfair  and  deceptive  practice,  the 
proposed  rule  establishes  minimum 
standards  for  the  making  of  emphatic 
claims. 

Under  the  proposed  rule  emphatic 
nutrition  claims  may  be  made  only 
when: 

1.  The  identity  of  any  nutrient  on 
which  the  claim  is  based  is  disclosed; 

2.  The  percentage  of  the  U.S.  RDA  of 
any  identified  nutrient  contained  in  a 
stated  serving  of  the  advertised  food  is 
disclosed;  and 

3.  A  serving  of  the  advertised  food  con¬ 
tains  at  least  35%  of  the  U.S.  RDA  of 
each  nutrient  identified  as  a  basis  for 
an  emphatic  claim. 

The  35%  minimum  is  designed  to  en¬ 
sure  that  a  food  for  which  emphatic 
nutrition  claims  are  made  makes  a  highly 
significant  contribution  of  the  claimed 
nutrient  to  the  diet.  Thus,  such  a  food 
would  have  to  contribute  approximately 
one-third  of  the  U.S.  RDA  for  that 
nutrient. 

While  claims  that  a  food  “contains 
lots  of  nutrients”  or  “is  rich  in  vitamins” 
could  be  made  under  the  Proposed  Rule, 
by  requiring  Identification  of  nutrients 
and  the  percentage  of  U.S.  RDA  the  rule 
would  eliminate  the  vagueness  which  has 
heretofore  attended  such  claims.  (See 
also  Analysis  and  Statement  of  Issues 
by  Section,  explanation  of  §  437.2(a) 
(2).)  A  claim  that  a  food  is  a  “good 
source  of  Vitamin  C”  would  also  be  im¬ 
proper  unless  the  percentage  of  Vitamin 
C  in  a  normal  serving  size  were  disclosed 
and  it  constituted  more  than  35%  of  the 
U.S.  RDA  for  the  nutrient. 

ISSUES 

1.  Is  the  fact  that  a  serving  of  food 
contributes  35%  of  the  U.S.  RDA  of  the 
claimed  nutrients  a  sufficient  contribu¬ 
tion  to  the  diet  to  justify  an  emphatic 
claim? 

2.  Is  there  a  lower  percentage  contri¬ 
bution  which  is  sufficient  to  justify  an 
emphatic  claim? 

§  437.4  Nutrient  comparison  claims. 

(a)  Comparative  claims  for  the 
amount  of  any  nutrient.  This  provision 
specifies  the  prerequisites  for  making  a 
comparative  claim  dealing  with  specific 
nutrients,  eg.  that  “Food  X  is  higher  in 
(or  “contains  more”)  Niacin  than  Food 
Y”.  The  basic  reasons  for  establishing 
various  prerequisites  to  the  making  of 
such  a  claim  are  to  be  certain  that:  The 
exact  nature  and  scope  of  the  claim  is 


clearly  stated;  equal-sized  servings  of 
commercially  available  foods  are  com¬ 
pared  (in  order  to  prevent  dangling 
comparatives  such  as  “more  Vitamin  C” 
or  “highest  in  the  Calcium”) ;  a  claim  by 
one  food  that  it  contains  a  higher  con¬ 
tent  of  a  particular  nutrient  than  an¬ 
other  food  is  based  on  a  significant  dif¬ 
ference  (10%  of  the  U.S.  RDA) ;  and  the 
advertised  food  and  the  compared  food 
are  relatively  similar  in  all  other  re¬ 
spects.  The  last  requirement  is  necessary 
to  avoid  the  potentially  deceptive  impli¬ 
cation  that  an  advertised  food  is  nutri¬ 
tionally  superior  to  a  compared  food  just 
because  it  contains  more  of  one  nutrient, 
even  though  in  all  or  most  other  respects 
the  compared  food  is  nutritionally  more 
valuable.  Thus,  the  measure  of  parity  is 
not  only  those  nutrients  present  both  in 
the  compared  food  and  the  advertised 
food  but,  rather,  all  nutrients  present  in 
the  compared  food  in  significant 
amounts. 

Three  of  the  requirements  for  assur¬ 
ing  relative  nutritional  parity  are  there¬ 
fore: 

1.  The  two  foods  must  normally  serve 
the  same  purpose  in  the  diet; 

2.  If  the  comparison  concerns  protein, 
the  protein  in  the  advertised  food  must 
be  of  at  least  the  same  quality  as  that 
contained  in  the  compared  food;  and 

3.  If  the  advertised  food  contains  the 
same  or  fewer  calories  than  an  equal¬ 
sized  serving  of  the  compared  food,  not 
more  than  two  nutrients  can  be  present 
in  the  compared  food  in  amounts  greater 
by  10%  or  more  than  the  amounts  at 
which  the  same  two  nutrients  are  con¬ 
tained  in  the  advertised  food. 

Example.— Actual  percent  of  U.S.  RDA  per  tervini  • 


Advertised  Compared 
food  X  food  Y 


Protein . 

. percent.. 

4 

11 

Vitamin  A . 

. ...do _ _ 

61 

16 

Vitamin  f! 

11 

31 

23 

15 

. do . 

22 

24 

. do . 

30 

51 

. do . 

0 

0 

Iron . 

_ do _ 

21 

38 

Calories . 

120 

140 

•  This  hypothetical  example  Is  designed  only  to 
Illustrate  the  operation  of  the  proposed  rule.  It  should 
be  noted  that  the  percentage  comparisons  must  be  made 
on  the  basis  of  the  actual  amount  at  which  each  nutrient 
Is  contained  In  a  serving  (see  $  437.2(a)(2)). 

The  claim  could  not  he  made.  Although 
the  advertised  food  does  contain  Vita¬ 
min  A  in  an  amount  greater  by  10%  or 
more  of  the  U.S.  RDA  than  the  same 
nutrient  is  contained  in  the  compared 
food,  the  compared  food  contains  three 
nutrients  which  are  present  in  amounts 
greater  by  10%  or  more  of  the  U.S.  RDA 
than  the  amounts  at  which  the  same 
three  nutrients  are  present  in  the  adver¬ 
tised  food.  Thus,  the  percentage  of  U.S. 
RDA  of  Iron  in  a  serving  of  the  compared 
food  is  greater  by  at  least  10%  than  the 
percentage  of  Iron  in  a  serving  of  the  ad¬ 
vertised  food.  The  same  result  occurs 
when  the  percentages  of  the  U.S.  RDA 
of  Niacin  and  Vitamin  C  in  the  com¬ 
pared  food  are  compared  to  the  percent¬ 
ages  of  the  U.S.  RDA  of  those  same  nu¬ 
trients  in  the  advertised  food. 

In  making  the  above  determination  the 
advertiser  must  look  at  all  nutrients 
present  in  each  food  for  which  there  is  an 
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established  U.S.  RDA  to  evaluate  whether 
such  a  claim  can  be  made.  The  underly¬ 
ing  nutrient  comparisons  which  deter¬ 
mine  whether  a  claim  may  be  made  un¬ 
der  this  paragraph,  for  I  437.4(a)  (2) 
and  (3) ,  are  between  any  nutrient  in  the 
compared  food  and  the  same  nutrient  in 
the  advertised  food. 

Section  437.4(a)  establishes  one  addi¬ 
tional  requirement  which  is  intended  to 
ensure  relative  nutritional  parity  be¬ 
tween  the  foods  about  which  a  specific 
nutrient  comparison  is  made.  If  a  serv¬ 
ing  of  the  advertised  food  contains  more 
calories  than  an  equal-sized  serving  of 
the  compared  food,  then  the  compared 
food  may  not  contain  more  than  two 
nutrients  on  a  per  100  calorie  basis  in 
amounts  greater  than  the  amounts  at 
which  the  same  two  nutrients  are  con¬ 
tained  in  a  serving  of  the  advertised  food. 
The  theory  behind  this  requirement  is 
that  if  a  serving  of  the  advertised  food 
contains  more  calories  than  a  compara¬ 
ble  serving  of  the  compared  food  and 
these  calories  do  not  provide  an  amount 
of  nutrients  proportionately  equal  to  or 
greater  than  all  but  a  maximum  of  two 
nutrients  that  are  contained  in  a  serv¬ 
ing  of  the  compared  food,  then  it  would 
be  misleading  to  promote  the  advertised 
food  for  its  higher  content  of  one  or  more 
nutrients.  Since  the  advertised  food  con¬ 
tains  more  calories  per  serving  than  the 
compared  food  (and  is  nutritionally  in¬ 
ferior  in  that  respect) ,  it  is  important  to 
ensure  that  its  overall  nutrient/calorie 
balance  be  comparable  to  the  compared 
food  before  a  nutrient  comparison  claim 
may  be  made.  Here,  as  in  j  437.4(a)  (2)  of 
the  proposed  rule,  the  comparisons  are 
made  between  any  nutrient  in  the  com¬ 
pared  food  and  the  same  nutrient  in  the 
advertised  food. 

The  following  is  an  example  of  the 
way  in  which  a  calculation  is  made 
using  a  nutrient-per- 100 -calorie  basis.  If 
a  serving  of  food  A  (advertised  food) 
contains  300  calories  and  51%  of  the 
U.S.  RDA  for  Vitamin  A  and  a  serving 
of  food  B  (compared  food)  contains  200 
calories  and  40%  of  the  U.S.  RDA  of 
Vitamin  A,  then  food  A  has  17%  per  100 
calories  and  hence  has  a  lower  nutrient/ 
calorie  basis  for  Vitamin  A  than  does 
food  B  which  contains  20%  per  100  cal¬ 
ories.  Under  the  proposed  rule,  if  the 
nutrient-per- 100 -calorie  calculations  for 
two  or  more  other  (and,  thus,  a  total  of 
three  or  more)  vitamins,  minerals  and/ 
or  protein  in  a  serving  of  food  B  were 
greater  than  such  calculation  for  the 
same  two  nutrients  in  food  A,  food  A 
would  not  be  able  to  claim  that  it  had 
more  Vitamin  A  per  serving  than  a  com- 
!  parable  serving  of  food  B. 

ISSUES 

1.  Should  nutrient  comparison  claims 
permitted  by  the  proposed  rule  be  limited 
to  foods  which  serve  the  same  purpose 
In  the  diet? 

2.  Should  the  test  for  permitting  a 
comparison  between  the  quantity  of  a 
specific  nutrient  in  the  advertised  food 
and  the  amount  of  that  nutrient  in  the 
compared  food  be  based  on  an  overall 
comparison  between  those  nutrients  con¬ 
tained  in  the  compared  food  and  the 
same  nutrients  in  the  advertised  food; 
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or  should  the  quantities  of  each  nutri¬ 
ent  in  the  compared  food  be  compared 
with  the  quantity  at  which  any  nutrient 
Is  contained  in  the  advertised  food?  Are 
there  additional  or  alternative  tests  of 
nutritional  equivalence  which  should  be 
met  before  a  nutrient  comparison  claim 
may  be  made? 

(b)  Representations  that  a  food  is  a 
substitute  or  replacement  for,  or  as 
nutritious  as,  another  food.  This  provi¬ 
sion  contains  five  requirements  for  mak¬ 
ing  claims  that  a  food  is  a  substitute  or 
replacement  for  another  food  or  is  as 
nutritious  as  another  food.  These  re¬ 
quirements  mandate  virtual  nutritional 
equivalency  between  two  foods  before 
such  claims  are  made,  since  the  likely 
effect  of  such  claims  on  consumers  is  to 
cause  them  to  replace  the  compared  food 
in  their  diet  with  the  advertised  food. 
The  preresquisites  to  the  making  of  such 
claims  are  intended  to  ensure  that  con¬ 
sumers  will  not  suffer  any  significant  nu¬ 
tritional  detriment  when  they  consume 
foods  purchased  on  the  bases  of  such 
claims.  There  are  two  absolute  pre¬ 
requisites  to  such  a  claim: 

1 .  A  serving  of  the  advertised  food  must 
contain  all  nutrients  present  in  “measur¬ 
able  amounts”  (i.e.,  2%  of  the  U.S.  RDA) 
in  the  compared  food  in  at  least  the 
same  amounts  as  they  are  contained  in 
a  serving  of  the  compared  food;  and 

2.  If  the  compared  food  contains  pro¬ 
tein,  the  protein  in  the  advertised  food 
must  be  of  at  least  the  same  quality. 

If  the  above-described  conditions 
exist,  the  Identity  of  the  compared  food 
and  the  comparative  caloric  content  of 
equal-sized  stated  servings  of  the  adver¬ 
tised  and  compared  foods  must  be  dis¬ 
closed. 

Further,  If  the  advertised  food  has  a 
higher  fat  content  than  the  compared 
food,  that  fact  and  the  total  fat  content 
must  be  disclosed. 

However,  for  the  purposes  of  com¬ 
patibility  with  the  nutrient  labeling 
program,  a  major  exception  is  made  to 
the  provision:  If  the  advertised  food  is 
labeled  “Imitation”  in  accordance  with 
the  Food  and  Drug  Administration’s  reg¬ 
ulations,  It  may  be  advertised  as  such 
and  claimed  as  a  substitute  or  replace¬ 
ment  for  the  non-imitation  product. 
However,  any  such  advertisement  must 
disclose  that  the  food  is  not  as  nutritious 
as  the  food  for  which  it  is  intended  to  be 
a  substitute  or  replacement.  This  dis¬ 
closure  requirement  in  advertising 
merely  Incorporates  the  nutritional 
premise  upon  which  FDA’s  nutrient 
labeling  scheme  bases  its  requirement 
that  the  food  be  designated  as  “imi¬ 
tation”. 

ISSUES 

1.  Is  it  appropriate  to  require  a  serv¬ 
ing  of  the  advertised  food  to  contain  all 
the  nutrients  contained  in  “measurable 
amounts”  (i.e.,  2%  of  the  US.  RDA)  in 
at  least  the  same  amounts  as  they  are 
contained  In  a  serving  of  the  compared 
food?  If  not  all  nutrients,  as  to  what 
nutrients  should  there  be  parity? 

2.  Should  nutrient  comparisons  (for 
purposes  of  satisfying  the  first  prereq¬ 
uisite  of  making  a  claim  under  9  437.4 
(b) )  be  between  nutrients  contained  not 


at  2  percent  but  at  some  higher  level 
(e.g.,  10%  of  the  U.S.  RDA)  in  a  serving 
of  the  compared  food? 

3.  Will  disclosures  of  comparative 
caloric  and  fat  content  be  meaningful  to 
consumers  in  the  context  of  these  claims 
or  should  there  be  prerequisites  to  the 
making  of  such  claims  which  require  that 
a  serving  of  the  advertised  food  have  as 
many  calories  as,  or  fewer  calories  than, 
a  serving  of  the  compared  food,  and  that 
a  serving  of  the  advertised  food  have  the 
same  fat  content  as,  or  a  lower  fat  con¬ 
tent  than,  a  serving  of  the  compared 
food,  without  any  requirement  of  dis¬ 
closure? 

(c)  Representations  that  a  food  is 
nutritionally  superior  to  another  food. 
The  requirements  for  making  a  nutri¬ 
tional  superiority  claim  for  a  food  are 
the  same  as  those  for  making  a  claim 
of  nutritional  equivalence  outlined  for 
§  437.4(b),  supra,  except  that  a  serving 
of  the  advertised  food  must  contain  all 
nutrients  contained  in  “measurable 
amounts”  (2%  of  U.S.  RDA)  in  a  serving 
of  the  compared  food  in  amounts  greater 
by  10%  or  more  of  the  U.S.  RDA  than 
the  amounts  contained  in  the  compared 
food.  Thus,  a  generalized  claim  of  nutri¬ 
tional  superiority  will  require  superiority 
at  a  significant  level  for  each  such  nutri¬ 
ent  present  in  the  compared  food  in  a 
measurable  amount. 

ISSUES 

1.  Is  It  appropriate  to  require  a  serving 
of  the  advertised  food  to  contain  all  the 
nutrients  contained  in  "measurable 
amounts”  (i.e.,  2%  of  the  U.S.  RDA) 
in  a  serving  of  the  compared  food,  in 
amounts  greater  by  10%  or  more  of  the 
U.S.  RDA  than  the  amounts  contained 
In  the  compared  food,  before  a  nutri¬ 
tional  superiority  claim  can  be  made? 
If  not  all  nutrients,  as  to  which  nutri¬ 
ents  should  a  comparison  be  made? 

2.  Should  nutrient  comparisons  (for 
purposes  of  satisfying  the  first  prerequi¬ 
site  of  making  a  claim  under  paragraph 
(c)  (1) )  be  between  nutrients  contained 
not  at  2  percent  but  at  some  higher  level 
(e.g.,  10%  of  the  U.S.  RDA)  in  a  serving 
of  the  compared  food? 

3.  Will  disclosures  of  comparative  ca¬ 
loric  and  fat  content  be  meaningful  to 
consumers  in  the  context  of  these  claims 
or  should  there  be  prerequisites  to  the 
making  of  claims  that  a  serving  of  the 
advertised  food  have  as  many  calories 
as,  or  fewer  calories  than,  a  serving  of 
the  compared  food,  and  that  a  serving 
of  the  advertised  food  have  the  same  fat 
content  as,  or  a  lower  fat  content  than, 
a  serving  of  the  compared  food,  without 
any  requirement  of  disclosure? 

§  437.5  Nourishment  claims. 

(a)  Claims  that  a  food  is  a  valuable  or 
significant  source  of  nutrition.  Such 
claims  are  not  permited  unless  a  serving 
of  an  advertised  food  contains : 

1.  At  least  4  nutrients,  one  of  which 
must  be  protein,  in  amounts  of  10%  of 
the  U.S.  RDA  per  100  calories;  and 

2.  At  least  one  of  the  nutrients  is  pres¬ 
ent  in  a  serving  of  the  advertised  food  in 
an  amount  of  at  least  10%  of  the  U.S. 
RDA. 
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This  paragraph  is  based  on  the  prop¬ 
osition  that,  because  calories  are  a  limit¬ 
ing  factor  in  the  diet,  a  food  is  “nourish¬ 
ing”  only  if  it  provides  a  reasonable 
number  of  nutrients,  given  the  calories 
supplied  by  that  food.  Therefore,  a  nour¬ 
ishment  claim  cannot  be  made  for  a  food 
unless  it  provides  4  nutrients,  including 
protein,  in  nutritionally  significant 
amounts  per  100  calories  and  a  serving  of 
the  food  provides  at  least  one  nutrient 
in  a  significant  amount.  (This  provision 
does  not  apply  to  claims  directed  to  a 
specific  nutrient  contained  in  a  food.) 
The  following  is  an  example  of  a  food 
that  could  make  a  nourishment  claim:  A 
serving  of  food  X  contains  50  calories 
and  5%  of  the  U.S.  RDA  of  Protein,  Cal¬ 
cium,  and  Iron  and  10%  of  the  U.S.  RDA 
of  Vitamin  A.  Since  a  serving  of  the  food 
contains  10%  of  the  U.S.  RDA  of  one 
nutrient  and  the  food  contains  10%  per 
100  calories  of  three  others,  including 
protein,  it  may  claim  that  it  is  “nourish¬ 
ing.”  If  a  serving  of  food  X  contained  100 
calories  per  serving  but  the  same  per¬ 
centages  of  nutrients,  no  general  nour¬ 
ishment  claim  for  the  food  itself  could 
be  made,  although  a  representation  that 
it  contained  “nourishing  Vitamin  A” 
would  be  proper,  since  such  a  claim  ful¬ 
fills  the  requirements  of  §  437.2(a)  (2) . 

ISSUES 

1.  Should  the  prerequisite  for  making 
a  claim  that  a  food  is  a  valuable  or  sig¬ 
nificant  source  of  nutrition  be  based  on 
the  content  of  4  nutrients.  Including  pro¬ 
tein,  in  amounts  of  10%  of  the  U.S.  RDA 
per  100  calories  or  should  it  be  required 
that  those  or  some  of  those  4  nutrients 
be  present  in  amounts  of  10%  of  the 
U.S.  RDA  per  serving  of  the  advertised 
food?  Are  there  additional  or  alternative 
requirements  that  should  be  met  before 
such  a  claim  is  allowed? 

(b)  Claims  that  a  food  provides  all  the 
nutrients  necessary  for  a  sound,  com¬ 
plete  or  balanced  diet. 

(c)  Claims  that  a  serving  of  an  adver¬ 
tised  food  alone  provides  complete  or 
perfect  nutrition. 

These  provisions  collectively  prohibit 
any  representations  that  any  food  pro¬ 
vides  all  the  nutrients  required  to  sus¬ 
tain  human  life  unless  competent  and 
reliable  scientific  tests  demonstrate  that 
it  constitutes  a  total  diet  replacement. 

(d)  Representations  that  a  food  or  a 
serving  thereof  constitutes  a  nutrition¬ 
ally  adequate  meal.  This  provision  pro¬ 
hibits  claims  that  a  food  constitutes  a  nu¬ 
tritionally  adequate  meal  unless  it 
complies  with  any  relevant  federal  regu¬ 
lation  which  exists  or  is  developed  to 
govern  the  making  of  such  claims.  On 
June  14,  1974,  FDA  published  proposed 
regulations  governing  “formulated  meal 
replacements”  and  “formulated  meal 
bases”  (see  21  CFR  100.8  and  102.21). 

§  437.6  Natural  and  organic  food  claims. 

During  the  past  several  years  claims 
have  proliferated  depicting  food  prod¬ 
ucts  as  “natural”  or  “organic”,  or  as 
“naturally  grown”  or  “organically 
grown”.  Such  claims  have  frequently 
stated  or  implied  that  the  advertised 
foods  possess  superior  nutritional  char¬ 
acteristics.  The  Commission  is  seriously 
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concerned  with  the  ability  of  consumers 
to  understand  these  terms  which  are  used 
in  a  wide  variety  of  confusing  and  con¬ 
flicting  contexts.  Various  ameliorative 
approaches  are  possible.  The  staff  of  the 
Commission  proposes  (see  Staff  State¬ 
ment  of  Fact,  Law,  and  Policy)  a  pro¬ 
hibition  on  the  use  of  the  terms  “natural” 
or  “organic”  (as  well  as  “naturally 
grown”  or  “organically  grown”),  allow¬ 
ing  the  advertisers  instead  to  represent 
the  facts  which  they  believe  would 
otherwise  warrant  the  use  of  the  terms 
(e.g.,  that  a  food  product  “does  not  con¬ 
tain  any  artificial  preservatives”  or  that 
it  “does  not  contain  any  artificial  fer¬ 
tilizers”)  .  An  alternative  approach 
would  be  the  establishment  of  uniform 
definitions  for  the  use  of  the  terms  “nat¬ 
ural”  (or  “naturally  grown”)  or  “or¬ 
ganic”  (or  “organically  grown”) ,  if  that 
is  possible.  For  example,  a  food  product 
might  be  appropriately  advertised  as 
“natural”  only  if  it  does  not  contain  any 
artificial  or  synthetic  ingredients. 

ISSUES 

1.  What,  if  any,  is  the  proper  definition 
of  the  term  “natural  food”?  “Naturally 
grown  food”?  If  any  such  definition  ex¬ 
ists  for  either  term,  is  it  generally  ac¬ 
cepted  (among  scientists  or  nutritionists; 
among  consumers)  or  is  there  confusion, 
misunderstanding  or  disagreement  about 
it? 

2.  What,  if  any,  is  the  proper  definition 
of  the  term  “organic  food”?  “Organic¬ 
ally  grown  food"?  If  any  such  definition 
exists  for  either  term,  is  it  generally  ac¬ 
cepted  (among  scientists  or  nutritionists; 
among  consumers)  or  is  there  confusion, 
misunderstanding  or  disagreement  about 
it? 

3.  What  empirical  evidence,  if  any,  is 
there  of  consumer  understanding  of  the 
terms  “natural”,  “naturally  grown”,  “or¬ 
ganic”  and  “organically  grown”?  If  such 
evidence  exists,  does  it  show  a  consumer 
understanding  consistent  with  any  gen¬ 
erally  accepted  definitions  of  those 
terms? 

4.  What  evidence,  if  any,  is  available 
to  demonstrate  that  so-called  “natural” 
(or  “naturally  grown”)  or  “organic”  (or 
“organically  grown”)  foods  are  in  any 
way  superior  to  other  foods  other  than 
the  extent,  if  any,  to  which  they  are 
superior  by  reason  of  the  facts  enumer¬ 
ated  (and  allowed  to  be  claimed)  in  §  437. 
6  (a)  and  (b)  of  the  staff  proposal  on 
“Natural  and  Organic  Food  Claims”? 

5.  If  the  terms  “natural”  (or  “natu¬ 
rally  grown”)  and  “organic”  (or  “organi¬ 
cally  grown”)  cannot  be  defined  in  a 
manner  which  will  eliminate  consumer 
misunderstanding,  should  their  use  in 
advertising  be  prohibited? 

6.  If  the  terms  “natural”  or  “naturally 
grown”  are  to  be  prohibited  in  advertis¬ 
ing,  which,  if  any,  of  the  following  claims 
should  be  permitted  where  truthful: 

a.  “*  *  •  does  not  contain  any  arti¬ 
ficial  or  synthetic  preservatives.”? 

b.  “*  *  *  does  not  contain  any  arti¬ 
ficial  or  synthetic  flavors.”? 

c.  “*  *  *  does  not  contain  any  arti¬ 
ficial  or  synthetic  colors.”? 

d.  “*  *  *  does  not  contain  any 
(other)  artificial  or  synthetic  ingredi¬ 
ents.”? 
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What  other  claims,  if  any,  should  be 
allowed? 

7.  If  the  terms  “organic”  or  “organi¬ 
cally  grown”  are  to  be  prohibited  in 
advertising,  which,  if  any,  of  the  follow¬ 
ing  claims  should  be  permitted  where 
truthful: 

a.  “*  *  *  has  not  been  grown  with 
(or  subjected  to)  pesticides  (or  artificial 
fertilizers;  or  artificial  conditioners).”? 

What  other  claims,  if  any,  should  be 
allowed? 

8.  If  any  specific  factual  claim  referred 
to  in  issues  6  or  7  is  to  be  permitted  in 
advertising,  should  any  further  repre¬ 
sentation  of  nutritional  superiority  based 
on  such  claim  be  allowed? 

§  437.7  Claims  for  foods  intended  to  be 
combined  with  other  foods. 

Paragraphs  (a) ,  (b) ,  and  (c)  of  §  437.7 
deal  with  advertising  problems  involving 
food  products  to  which  a  characterizing 
ingredient  must  be  added  in  order  to  pre¬ 
pare  it  for  consumption.  This  includes 
new  products  called  “meat  extenders” 
which  have  recently  appeared  on  the 
market. 

Paragraph  (a)  provides  that  for  these 
foods  it  must  be  clearly  and  conspicu¬ 
ously  disclosed  that  it  is  necessary  for 
the  consumer  to  add  a  characterizing  in¬ 
gredient  to  the  product.  This  will  lessen 
the  likelihood  of  consumers  being  mis¬ 
led  into  believing  that  the  advertised 
food  contains  everything  needed  to  serve 
it. 

Paragraph  Cb)  allows  the  affirmative 
disclosures  of  nutrient  content  to  be 
made  for  a  serving  of  the  combination 
as  consumed,  but  prohibits  a  representa¬ 
tion  that  the  advertised  food  alone  pro¬ 
vides  all  the  nutrients  which  are  pres¬ 
ent  in  a  serving  of  the  combination.  Since 
these  foods  are  always  combined  when 
consumed,  it  is  appropriate  that  the  nu¬ 
trient  disclosures  reflect  the  food  as 
served. 

To  eliminate  inflation  of  the  advertised 
food’s  nutritional  value  through  the  dis¬ 
closure  provided  by  paragraph  (b) ,  para¬ 
graph  (c)  provides  that  if  the  food  with 
which  the  advertised  food  is  combined 
provides  more  than  50%  of  any  nutrient 
named  in  the  advertisement,  it  must  be 
disclosed  that  most  of  that  nutrient  is 
provided  by  the  other  food. 

Paragraph  (d)  treats  a  slightly  differ¬ 
ent  problem — foods  which  are  frequently 
but  not  necessarily  combined  with  other 
foods  as  consumed.  In  this  situation,  any 
nutrient  claim  or  disclosure  must  be 
based  on  the  advertised  food  alone. 
Breakfast  cereals  are  examples  of  this 
type  of  food.  Many  of  them  presently 
provide  such  nutrient  information  on  the 
boxes  in  which  they  are  contained. 

ISSUE 

1.  Should  a  food  which  is  sometimes 
but  not  necessarily  combined  with  an¬ 
other  food  be  allowed  to  disclose  the 
nutrients  present  in  the  combination  so 
long  as  the  nutrients  present  in  the  ad¬ 
vertised  food  alone  are  disclosed  with 
equal  prominence?  If  so,  should  such 
additional  disclosure  be  limited  to  print 
advertising,  or  be  allowed  in  other  media 
as  well? 
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§  437.8  Energy  and  calorie  claims. 

(a)  Claims  that  a  food  provides 
" energy ”  or  “ food  energy ”.  This  provi¬ 
sion  Is  Intended  to  prevent  consumers 
from  being  misled  to  believe  that  the 
terms  “energy”  or  “food  energy”  mean 
anything  other  than  calories,  or  that  a 
claim  that  a  certain  food  is  a  good  source 
of  “food  energy”  means  that  it  is  nu¬ 
tritious.  Thus,  each  time  that  an  energy 
claim  is  made,  the  proposed  rule  requires 
a  disclosure  of  the  fact  that  “energy” 
or  "food  energy”  is  supplied  by  calories 
and  the  number  of  calories  contained  in 
a  serving  of  the  advertised  food. 

(b)  Claims  that  a  food  or  nutrient 
provides  health,  general  vigor,  sustained 
energy  or  alertness,  or  that  energy  from 
calories  will  produce  strength,  endurance, 
intellectual  performance,  or  prevents 
fatigue.  This  provision  prohibits  claims 
that  a  food,  nutrient,  or  calories  will 
alone  determine  a  person’s  general  well¬ 
being  or  vigor,  since  these  traits  are  in¬ 
fluenced  by  a  number  of  factors  includ¬ 
ing  heredity,  general  physical  and  emo¬ 
tional  status,  and  environmental  stimuli. 
This  paragraph  is  intended  to  deal  only 
with  claims  directed  at  general  or  sus¬ 
tained  health  as  opposed  to  claims  of 
short-term  contributions  to  vigor  pro¬ 
vided  by  a  food  covered  by  §  437.8(c) . 

(c)  Claims  that  a  food  enhances  or 
contributes  to  vigor,  alertness,  energy, 
strength  or  endurance.  This  provision 
prohibits  claims  that  a  food  enhances  or 
contributes1  to  vigor  unless  it  is  disclosed 
that  this  vigor,  etc.  is  enhanced  by  and 
depends,  in  part,  on  calories  in  the  food, 
and  the  advertisement  discloses  how 
many  calories  are  in  a  stated  serving  of 
the  food.  It  is  recognized  that  when  a 
person  is  temporarily  deficient  in  avail¬ 
able  calories,  as  during  strenuous  physi¬ 
cal  exercise,  eating  a  food  which  is  a  good 
source  of  calories  may  contribute  to 
strength,  endurance,  etc.  Therefore  such 
a  claim  is  permitted  if  it  is  made  in  a 
proper  context  and  the  number  of 
calories  provided  by  a  serving  is  dis¬ 
closed.  The  point  that  such  claims  must 
be  made  in  a  carefully  qualified  manner 
should  be  particularly  noted.  Simple 
compliance  with  the  requirements  of  this 
provision  would  not  alone  render  an 
energy  claim  per  se  fair  and  nondecep- 
tive. 

(d)  Claims  that  a  food  or  meal  contri¬ 
butes  to  or  is  useful  in  regulating  of 
maintaining  calorie  intake  or  body 
weight,  or  depiction  of  a  food  as  a  "diet” 
or  '‘low  calorie”  food. 

This  provision  prohibits  low  calorie  or 
diet  claims  unless  the  food  conforms  to 
applicable  regulations  of  the  Food  and 
Drug  Administration  for  foods  which  are 
low  in  calories.  Revised  regulations  are 
presently  being  developed  by  FDA.  Sub- 
paragraph  (2)  would  require  that  the 
number  of  calories  in  a  stated  serving  of 
the  advertised  food  be  disclosed.  This  is 
designed  to  allow  consumers  to  judge  for 
themselves  how  useful  the  food  will  be 
in  a  program  of  weight  control. 

ISSUES 

1.  Is  adequate  and  proper  exercise  a 
sufficiently  useful  way  of  altering  daily 
caloric  balance  as  to  require  the  men¬ 


tion  of  this  factor  in  advertisements  for 
foods  claiming  to  be  useful  In  regulating 
or  maintaining  caloric  Intake  or  body 
weight? 

2.  Should  advertisements  for  foods 
claiming  to  be  useful  In  regulating  or 
maintaining  caloric  Intake  or  body 
weight  be  required  to  disclose,  either 
alone  or  in  addition  to  the  disclosure 
presented  in  issue  1  above,  that  a  reduc¬ 
tion  of  total  caloric  intake  should  be 
combined  with  consumption  of  the  ad¬ 
vertised  food? 

(e)  Diet  claims  for  foods  containing 
artificial  sweeteners.  This  provision  per¬ 
tains  to  foods,  such  as  “diet”  soft  drinks, 
which  contain  either  only  artificial 
sweeteners  or  a  combination  of  artificial 
sweeteners  and  sugar.  It  requires  dis¬ 
closure  of  the  number  of  calories  in  a 
stated  equal-sized  serving  of  the  product 
with  a  nutritive  sweetener  so  that  the 
consumer  can  see  how  many  calories  he 
or  she  is  getting  in  the  food  represented 
as  a  diet  food.  In  addition,  this  regulation 
requires  that  a  disclosure  be  made  if  the 
food  does  contain  nutritive  sweeteners  so 
that  diabetics  who  should  not  consume 
sugar  are  aware  of  the  fact. 

(f)  Representations  that  a  food  is 
“sugarless”.  This  provision  is  designed 
to  prevent  representations  that  a  food  is 
“sugarless”  or  similar  representations 
unless  the  product  in  fact  contains  no 
sugars,  including  the  sugar  alcohols.  It 
would  prevent  the  possibility  that  dia¬ 
betics  and  other  persons  who  are  at¬ 
tempting  to  avoid  all  forms  of  sugar  are 
improperly  misled. 

§  437.9  Fat,  fatty  acid  and  cholesterol 
content  claims. 

The  Food  and  Drug  Administration’s 
nutrient  labeling  program  strictly  reg¬ 
ulates  the  making  of  label  claims  regard¬ 
ing  the  fat,  fatty  acid  and  cholesterol 
content  of  foods.  FDA  prohibits  any 
claim  linking  the  consumption  of  a  food 
to  the  prevention  of  coronary  disease  or 
to  positive  effects  on  existing  coronary 
conditions.  It  is  the  Commission’s  under¬ 
standing  that  the  intent  of  the  FDA  reg¬ 
ulations  in  this  area  is  to  eliminate  any 
label  representation  which,  in  the  ab¬ 
sence  of  medical  advice,  would  tend  to 
confuse  or  misled  consumers  about  the 
relationship  between  cardiovascular  dis¬ 
ease  and  the  consumption  of  foods  which 
contain  or  do  not  contain  fat,  fatty  Mid, 
and  cholesterol.  FDA’s  regulation  em¬ 
bodies  the  view  that  a  consumer’s 
physician — not  the  consumer  alone — 
should  make  the  judgment  as  to  what, 
if  any,  dietary  changes  should  be  made 
to  reduce  the  risk  of  heart  or  artery  dis¬ 
ease  or  related  conditions.  The  staff 
would  propose  a  rule  consistent  with 
FDA’s  provision  on  this  subject  (see  Staff 
Statement  of  Fact,  Law,  and  Policy). 
The  Commission  is  concerned  that  this 
approach  when  applied  to  advertising 
may  prevent  the  making  of  certain  lim¬ 
ited  claims  which  are  both  accurate  and 
beneficial,  and  the  questions  raised  below 
are  intended  to  explore  whether  or  not 
this  concern  is  justified. 

ISSUES 

1.  What  claims,  if  any,  concerning 
food  and  heart  or  artery  disease  or  any 


attendant  conditions  or  the  fat,  fatty 
acid,  or  cholesterol  content  of  food,  which 
are  forbidden  by  21  CFR  1.18  to  be  made 
in  food  labeling,  should  be  permitted  in 
advertising?  Why  should  such  claims  be 
permitted  in  advertising  but  not  in  label¬ 
ing?  Is  any  such  claim,  even  if  literally 
true,  likely  to  carry  with  it  any  addi¬ 
tional  implication  (s)  which  would  be 
deceptive  or  unfair? 

2.  Is  there  any  claim  concerning  food 
and  heart  or  artery  disease  or  any  at¬ 
tendant  condition  which  is  not  forbidden 
by  21  CFR  1.18  and  which  should  be  al¬ 
lowed  in  food  advertising? 

§  437.10  Health  or  related  claims. 

Nutrient  labeling  regulations  of  the 
FDA  (21  CFR  1.17(D)  prohibit  various 
claims  which  might  distort  the  nutritive 
or  medical  benefits  allegedly  resulting 
from  the  consumption  of  a  labeled  food. 
Staff  has  proposed  rule  provisions  which 
would  apply  FDA  labeling  prohibitions 
to  advertising.  The  following  questions 
are  designed  to  elicit  comment  on  the 
issue  of  whether,  given  the  prohibitions 
established  by  FDA’s  nutrient  labeling 
rule,  any  departure  from  these  prohibi¬ 
tions  is  appropriate  in  the  case  of  adver¬ 
tising. 

Staff  would  further  prohibit  use  of  the 
general  term  “health  food”  on  grounds 
that  the  term  lacks  definition  and,  there¬ 
fore,  is  confusing  and  may  deceive  con¬ 
sumers  into  believing  that  a  given  food 
will,  by  itself;  provide  them  with  good 
health.  Staff’s  proposal,  however,  would 
permit  the  making  of  specific  positive 
nutrition  claims  about  a  food  so  long  as 
the  general  requirements  of  the  other 
provisions  in  Subpart  B  of  the  proposed 
rule  are  satisfied. 

ISSUES 

1.  What  claims,  if  any,  concerning  the 
nutritive  or  medical  benefits  allegedly 
resulting  from  the  consumption  of  foods 
which  are  forbidden  to  be  made  in  food 
labeling  by  21  CFR  1.17(1)  should  be  per¬ 
mitted  in  advertising?  Why  should  such 
claims  be  permitted  in  advertising  but 
not  in  labeling?  Is  any  such  claim,  even 
if  literally  true,  likely  to  carry  with  it 
any  additional  implication  (s)  which 
would  be  deceptive  or  unfair? 

2.  What,  if  any,  is  the  proper  defini¬ 
tion  of  the  term  “health  food”?  If  such 
a  definition  exists,  is  it  generally  accepted 
(among  scientists  or  nutritionists; 
among  consumers)  or  is  there  confusion, 
misunderstanding  or  disagreement  about 
it? 

3.  What  empirical  evidence,  if  any,  is 
there  of  consumer  understanding  of  the 
term  “health  food”?  If  such  evidence 
exists,  does  it  show  a  consumer  under¬ 
standing  consistent  with  any  generally 
accepted  definitions  of  those  terms? 

4.  If  the  term  “health  food”  cannot 
be  defined  in  a  manner  which  will  elimi¬ 
nate  consumer  misunderstanding,  should 
its  use  in  advertising  be  prohibited? 

EFFECTIVE  DATE 

180  days  are  allowed  after  final  pro¬ 
mulgation  of  the  rule  for  all  advertisers 
to  bring  their  advertisements  fully  into 
compliance  with  the  provisions  of  the 
rule. 
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STAFF  STATEMENT  AND  AFFIRMATIVE 
DISCLOSURE 

In  addition  to  soliciting  comment  on 
the  proposed' rule,  the  Commission  wishes 
to  solicit  comment  on  the  Staff  State¬ 
ment  of  Pact,  Law,  and  Policy  as  it  re¬ 
lates  to  affirmative  disclosure  in  nutrition 
advertising.  All  persons  and  organiza¬ 
tions  submitting  comments  and  testi¬ 
mony  concerning  the  staff  statement  are 
urged  to  address  themselves  to  the  Issues 
set  forth  below  and  to  propose  specific 
disclosure  schemes  that  would  accom¬ 
plish  the  purposes  of  the  staff  proposal 
together  with  detailed  reasons  why  those 
specific  proposals  would  be  likely  to  be 
understood  and  utilized  by  a  significant 
number  of  consumers.  Each  such  pro¬ 
posal  should  also  take  into  consideration 
the  goal  of  minimizing  interference  with 
the  basic  format  and  design  of  food 
advertising. 

The  Commission  views  this  portion  of 
the  proceeding  as  an  opportunity  for  all 
Interested  persons  to  assist  the  Commis¬ 
sion  in  an  effort  to  evaluate  the  staff 
statement  calling  for  industrywide  dis¬ 
closure  requirements  that  will  Inform 
consumers  of  the  nutritional  worth  of 
advertised  food  but  will  not  unduly  im¬ 
pede  the  advertiser’s  ability  to  promote  a 
product  in  any  truthful  and  fair  way  it 
chooses. 

ISSUES 

1.  What  evidence,  including  opinion, 
is  there  that  bears  upon  the  extent  to 
which  consumers  want  nutrition  infor¬ 
mation  in  advertising,  the  extent  to 
which  such  information  can  be  under¬ 
stood  and  used  by  consumers,  and  the 
need  for  such  information? 

2.  What  is  the  relation  between  nu¬ 
trition  information  in  advertising  and 
nutrition  information  in  labeling?  Should 
advertisements  for  foods  which  carry  nu¬ 
trient  labels  (either  labels  required  by 
government  regulation  or  voluntarily- 
placed  labels)  be  required  to  include  nu¬ 
trient  disclosures?  Should  such  dis¬ 
closures  be  limited  to  these  foods? 

3.  What  nutrition  information  should 
be  disclosed  in  advertising? 

4.  Should  the  presence  of  specific  nu¬ 
trients  be  disclosed? 

5.  What  nutrients  should  be  disclosed? 
Should  the  percentage  of  U.S.  RDA 
at  which  each  such  nutrient  is  present 
in  a  serving  of  the  advertised  food  be 
disclosed? 

6.  Should  nutrient  disclosures  be 
limited  to  nutrients  for  which  aU£.  RDA 


has  been  established?  If  not,  what  other 
nutrients  should  be  disclosed? 

7.  Should  nutrient  disclosures  be  pro¬ 
hibited  unless  the  nutrient  in  question  is 
contained  in  a  serving  of  the  advertised 
food  at  or  above  a  certain  percentage  of 
the  U.S.  RDA?  If  so,  what  percentage? 

8.  Should  the  number  of  calories  in  a 
serving  of  the  advertised  food  be  dis¬ 
closed? 

9.  Should  the  serving  size  of  the  ad¬ 
vertised  food  be  disclosed? 

10.  Should  any  other  nutrition  infor¬ 
mation  or  ingredient  information  con¬ 
cerning  the  advertised  food  be  disclosed? 

11.  Should  the  required  nutrition  dis¬ 
closure  be  a  reproduction  of  the  required 
portion  of  the  nutrient  label?  Should  this 
always  be  allowed  as  an  alternative  dis¬ 
closure? 

12.  Should  the  disclosures  in  television 
advertisements  be  required  in  the  audio 
and/or  video  portions  of  the  commer¬ 
cials? 

13.  Should  minimum  time  periods  be 
set  for  the  audio  and/or  video  portions 
of  nutrition  disclosures  in  television  ad¬ 
vertisements?  If  so,  what  should  they 
be? 

14.  Should  the  required  disclosures  be 
different  for  foods  without  nutrient  la¬ 
bels  than  for  foods  with  nutrient  labels? 
If  so,  how  should  they  differ? 

15.  Should  raw  agricultural  commodi¬ 
ties  be  exempted  from  nutrition  informa¬ 
tion  disclosures?  If  so,  why? 

16.  If  specific  nutrition  information 
disclosure  is  not  required,  should  a  dis¬ 
closure  such  as  “For  nutrition  Informa¬ 
tion,  see  the  food  label”  be  required  for 
foods  with  nutrient  labels?  Would  such 
a  disclosure  tend  to  imply  that  the  food 
is  of  significant  nutritional  worth?  What 
would  be  the  likely  impact  of  such  a  dis¬ 
closure  on  consumers  in  motivating  them 
to  use  nutrient  labels? 

17.  Should  advertisements  for  foods 
which  do  not  contain  any  nutrients  in  an 
amount  in  excess  of  some  specified  per¬ 
centage  of  the  RDA  be  required  to  dis¬ 
close  that  fact? 

18.  Can  foods  be  ranked  according  to 
overall  nutritional  value,  and  could  such 
rankings  be  communicated  in  advertising 
in  lieu  of  specific  information  on  the 
identities  and  amounts  of  nutrients? 

All  interested  persons,  including  the 
consuming  public,  are  hereby  notified 
that  they  may  file  written  data,  views 
or  arguments  concerning  the  proposed 
rule  and  the  subjects  mid  issues  set  forth 


in  the  Analysis  and  Statement  of  Issues 
by  Section  thereto  by  submitting  twenty 
(20)  copies  thereof  to  William  D.  Dixon, 
Special  Assistant  for  Rulemaking,  Fed¬ 
eral  Trade  Commission,  Washington, 
D.C.  20580,  not  later  than  February  5, 
1975. 

All  interested  persons  will  also  be  given 
notice  of  an  opportunity  to  orally  pre¬ 
sent  data,  views,  or  arguments  with  re¬ 
spect  to  the  proposed  rule  and  the  sub¬ 
jects  and  issues  set  forth  in  the  Analysis 
and  Statement  of  Issues  by  Section 
thereto  at  a  public  hearing  to  be  held  at 
a  time  and  place  to  be  announced  at  a 
later  date  and  published  in  the  Federal 
Register. 

Each  person  desiring  to  orally  present 
views  at  the  later  specified  hearing  will 
be  required  to  inform  the  Special  Assist¬ 
ant  Director  for  Rulemaking  in  writing 
before  a  date  which  will  be  announced 
later  (in  advance  of  the  hearing)  and 
published  in  the  Federal  Register,  stat¬ 
ing  the  estimated  time  desired  for  ah 
oral  presentation. 

Reasonable  limitations  upon  the  length 
of  time  allotted  to  any  person  will  be 
imposed.  In  addition,  each  person  desir¬ 
ing  to  deliver  a  prepared  statement  at 
the  hearing  (date  and  place  to  be  an¬ 
nounced)  will  be  required  to  file  twenty 
(20)  copies  of  such  statement  with  the 
Special  Assistant  Director  for  Rulemak¬ 
ing  before  a  date  which  will  be  an¬ 
nounced  later  (in  advance  of  the  hear¬ 
ing)  and  published  in  the  Federal 
Register. 

The  data,  views,  or  arguments  pre¬ 
sented  with  respect  to  the  above-desig¬ 
nated  topics  will  be  available  for  exam¬ 
ination  by  interested  persons  in  Room 
130  of  the  Division  of  Legal  and  Public 
Records,  Federal  Trade  Commission , 
Washington,  D.C.,  and  will  be  considered 
by  the  Commission  in  the  establishment 
of  a  final  Trade  Regulation  Rule. 

All  persons,  firms,  corporations  or 
others  engaged  in  food  advertising  in 
commerce,  as  “commerce”  is  defined  in 
the  Federal  Trade  Commission  Act,  may 
be  subject  to  the  requirements  of  any 
Trade  Regulation  Rule  promulgated  in 
the  course  of  this  proceeding. 

Issued:  November  7, 1974. 

By  the  Commission. 

[seal]  Charles  A.  Tobin, 

Secretary. 

[FR  Doc.74-26140  Filed  11-8-74;  8: 45  am] 
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FEDERAL  TRADE  COMMISSION 

FOOD  ADVERTISING 

Staff  Statement  of  Fact,  Law  and  Policy  in 
Support  of  the  Proposed  Rule  and  In 
Support  of  Affirmative  Disclosures  in 
Food  Advertising 

This  Is  a  staff  document  which  has  not 
been  adopted  by  the  Commission. 

I.  INTRODUCTION 

By  Message  of  May  6,  1969,  the  Presi¬ 
dent  of  the  United  States  reported  to  the 
Congress  that 

•  •  •  In  the  past  few  years  we  have 
awakened  to  the  distressing  fact  that  despite 
our  material  abundance  and  agricultural 
wealth,  many  Americans  suffer  from  malnu¬ 
trition.  Precise  factual  descriptions  of  its  ex¬ 
tent  are  not  presently  available,  but  there 
can  be  no  doubt  that  hunger  and  malnutri¬ 
tion  exist  in  America,  and  that  some  millions 
may  be  affected.1 

The  President  declared  his  intention  to 
convene  a  White  House  Conference  on 
food  and  nutrition.  Thereafter,  on  June 
11,  1969,  work  on  the  Conference  began. 
In  the  words  of  the  letter  transmitting 
the  Conference  Report  to  the  President: 

A  great  deal  of  preliminary  work  was  done 
during  the  summer  and  fall  of  1969  by  26 
panels  and  by  eight  task  forces.  The  panels 
were  made  up  of  academic,  medical,  Indus¬ 
try,  and  agriculture  experts,  as  well  as  citi¬ 
zens  chosen  because  of  their  particular  con¬ 
cern  rather  than  expertise.  The  task  forces 
represented  vast  segments  of  our  population 
6uch  as  social  action  groups,  women’s  or¬ 
ganizations,  industrial  and  consumer  inter¬ 
ests,  professional  organizations,  and  religious 
denominations.  All  800  or  so  participants  in 
the  preparatory  work  were  highly  conscious 
of  their  responsibility  and  spent  consider¬ 
able  time  in  work  and  travel  to  insure  that 
the  2,200  additional  members  of  the  Confer¬ 
ence  be  provided  with  thoughtful  and  de¬ 
tailed  provisional  recommendations  and 
background  material.  . 

*  •  •  (T]he  membership  of  the  Confer¬ 
ence — and  of  each  discussion  group — was  as 
broad  as  possible.  University  professors  and 
students,  physicians,  old  and  young,  in¬ 
dustry  leaders  and  technicians,  representa¬ 
tives  of  consumer  organizations,  members 
of  all  main  religious  denominations  and  of 
minority  organizations,  members  of  wom¬ 
en’s  organizations  with  membership  totaling 
over  60  million  women,  labor  leaders,  repre¬ 
sentatives  of  health  organizations,  agricul¬ 
tural  and  trade  organizations,  social  action 
groups  from  all  economic  levels  ranging  from 
the  National  Association  of  Manufacturers 
to  various  organizations  dealing  with  the 
very  poor — and  last  but  not  least,  over  400 
of  the  very  poor  themselves:  black,  Mexican  - 
American,  Puerto  Ricans,  white,  Indians, 
Alaskan  natives,  inhabitants  of  the  Pacific 
Trust  territories,  and  of  our  Carrlbean  de¬ 
pendencies  and  migrant  laborers  were 
brought  together  to  discuss  the  recommenda¬ 
tions  submitted  to  them  by  the  panels  and 
the  task  forces* 

Pertinent  to  our  discussion  here,  the 
Conference  found  that: 


'White  House  Conference  on  Food,  Nutri¬ 
tion  and  Health,  Final  Report  1  (1968) .  Sup¬ 
erintendent  of  Documents,  U.S.  Government 
Printing  Office,  Washington,  D.C.  20402. 
(Hereinafter  cited  as  “White  House  Confer¬ 
ence  Report.”) 

•White  House  Conference  Report,  supra 
note  1,  at  13. 


NOTICES 

Current  problems  are  due — not  to  any 
shortage  of  nutrients — but  rather  to  the  fol¬ 
lowing  circumstances  among  others: 

•  •  •  A  substantial  and  serious  lack  of 
nutritional  knowledge  and/or  motivation  to 
use  it  on  the  part  of  many  people  including 
some  members  of  the  medical  profession* 

The  section  of  the  Conference  Report 
prepared  by  the  Panel  on  Popular  Edu¬ 
cation  underscored  the  causal  link  be¬ 
tween  the  lack  of  nutrition  information 
and  malnutrition: 

The  panelists  feel  that  one  basic  right  of 
individuals  in  our  society  is  the  right  to 
proper  food.  But  in  order  to  exercise  this 
right  effectively,  every  citizen  must  know 
enough  about  foods  and  nutrition  to  choose 
for  himself  those  foods  which  will  supply  his 
nutritional  needs. 

It  is  clear  that  a  great  many  of  our  citizens 
lack  this  necessary  knowledge — both  rich 
and  poor,  educated  and  uneducated — despite 
the  great  range  and  influence  of  our  educa¬ 
tional  system,  and  our  communications 
media.  In  fact,  the  gaps  In  our  public  knowl¬ 
edge  about  nutrition,  along  with  actual  mis¬ 
information  carried  by  some  media,  are  con¬ 
tributing  seriously  to  the  problem  of  hunger 
and  malnutrition  in  the  United  States* 

The  portion  of  the  Conference  Report 
prepared  by  the  subpanel  on  deception 
and  misinformation  elaborated  on  the 
panel’s  finding  that  consumers  are  seri¬ 
ously  injured  by  misinformation  as  well 
as  by  lack  of  information.  Sharply  criti¬ 
cizing  both  oppressive  marketing  tech¬ 
niques  and  the  Government’s  efforts  +o 
regulate  those  techniques,  the  panel  re¬ 
ported  that: 

Many  travesties  cheat  the  public  of  enor¬ 
mous  sums  of  money,  and  of  good  health  as 
well.  Yet  the  American  people  falsely  be¬ 
lieve  they  are  well  protected,  both  by  Govern¬ 
ment  and  by  the  ethics  of  commerce. 

In  many  cases,  labels,  advertising  and 
packaging  imply  a  quality,  quantity  or  con¬ 
tent  that  is  false.  Here  those  who  cannot 
afford  poor  food  choices  are  especially  ex¬ 
ploited.  The  poor,  in  particular  the  old,  the 
ill  and  the  least  educated,  are  •  *  •  lured 
by  advertising  that  suggests  falsely  that  cer¬ 
tain  cheap,  widely  sold  products,  because 
they  contain  a  few  added  vitamins  or  miner¬ 
als,  can  replace  usual  foods  or  even  whole 
meals.* 

The  subpanel  then  detailed  at  length 
the  inadequacy  of  past  law  enforcement 
efforts  to  protect  consumers  and  called 
upon  the  responsible  agencies  to  display 
new  vigor  and  imagination: 

It  Is  strongly  urged  that  the  Federal  Gov¬ 
ernment  constantly  search  for  law  and  pro¬ 
cedures  that  have  not  tradltlonaUy  been 
thought  of  as  weapons  in  the  war  against 
deception  and  misinformation,  or  which 
lately  have  been  overlooked  to  some  extent* 

The  proposed  rule  tm  food  advertising, 
together  with  its  supporting  documents 
and  this  staff  statement,  is  a  response 
to  the  Conference’s  call  for  action  to 
remedy  deception  in  food  advertising.  It 
is  also  a  response  to  developments  since 


•White  House  Conference  Report,  supra 
note  1,  at  102. 

‘White  House  Conference  Report,  supra 
note  1,  at  179. 

‘White  House  Conference  Report,  supra 
note  1,  at  190. 

•White  House  Conference  Report,  supra, 
note  1,  at  194. 


the  Conference  which  have  emphasized 
the  public  interest  in  remedying  decep¬ 
tion  and  unfairness  in  food  advertising. 
These  developments  are  considered  in 
some  detail  below. 

n.  THE  MATERIALITY  OF  NUTRITION 
INFORMATION 

Among  the  law  violations  to  which 
the  staff  believes  a  trade  regulation  rule 
on  nutrition  advertising  should  be  ad¬ 
dressed  are  deceptive  and  unfair  omis¬ 
sions  from  advertising  of  material  infor¬ 
mation,  omissions  that  violate  sections 
5  and  12,  as  defined  by  section  15,  of  the 
Federal  Trade  Commission  Act.7 

While  an  explicit  discussion  of  the 
materiality  of  a  violation  of  the  Federal 
Trade  Commission  Act  is  not  ordinarily 
necessary  to  make  out  a  case  under  sec¬ 
tion  5  of  the  Act*  such  a  discussion  is 
useful  in  the  analysis  of  a  violation  aris¬ 
ing  from  the  non-disclosure  of  informa¬ 
tion.  Accordingly,  this  Statement  will 
first  establish  the  materiality  of  nutri¬ 
tion  information  before  turning  to  the 
specific  analyses  of  the  alleged  law  vio¬ 
lations. 

The  materiality  of  information  arises 
from  the  need  or  the  preference  of  con¬ 
sumers  for  the  information  and  from 
their  ability  to  apply  it  in  their  purchase 
or  use  decisions.  Data  on  the  extent  of 
malnutrition,  and  on  the  risk  of  malnu¬ 
trition,  in  America  speak  in  varying  de¬ 
grees  to  each  of  these  elements.  Accord¬ 
ingly,  discussion  of  the  materiality  of 
nutrition  information  should  begin  with 
a  general  consideration  of  that  data. 

There  is  a  great  deal  of  evidence  indi¬ 
cating  the  existence  of  malnutrition 
problems  in  America.  The  concern  voiced 
by  the  President  and  the  White  House 
Conference  have  already  been  cited  in 
illustration  of  this  point.  From  among 
many  sources,  further  evidence  of  the 
problem  of  American  malnutrition  can 
be  found  in  two  comprehensive  studies, 
the  Ten-State  Nutrition  Survey*  and 
the  First  Health  and  Nutrition  Exami¬ 
nation  Survey  (HANES)  10,  which  were 
undertaken  precisely  to  define  the  scope 
of  the  malnutrition  problem. 

The  Ten-State  Survey  was  the  first 
comprehensive  attempt  ever  undertaken 
to  assess  the  nutritional  status  of  the 
American  people.11  The  Survey  was 
created  by  the  Department  of  Health, 
Education  and  Welfare  following  the 
express  direction  of  the  Congress  that 
the  prevalence,  magnitude,  and  distribu- 


T 16  U.S.C.  Sections  46,  62,  66  (1970) . 

•See,  e.g.,  “Developments  In  the  Law-De¬ 
ceptive  Advertising,”  80  Harv.  L.  Rev.  1056- 
1057  (1967). 

•U.S.  Department  of  Health,  Education, 
and  Welfare,  Health  Services  and  Mental 
Health  Administration,  Ten-State  Nutrition 
Survey  1968-1970.  DHEW  Publication  No. 
(HSM)  72-8134.  (Hereinafter  cited  as  “Ten- 
State  Survey.") 

10  U.S.  Department  of  Health,  Education, 
and  Welfare,  Public  Health  Service,  Pre¬ 
liminary  Findings  of  the  First  Health  and 
Nutrition  Examination  Survey,  United 
States.  1971-1972.  DHEW  Publication  No. 
(HRA)  74-1219-1.  (Hereinafter  cited  as 
“HANES.”) 

11  Ten-State  Survey,  supra  note  9,  at  1-9. 
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tion  of  malnutrition  and  related  health 
problems  within  the  United  States  be 
identified.  To  that  end,  demographic, 
dietary,  clinical,  anthropometric,  dental, 
and  biochemical  data  were  gathered 
from  primarily  low  income  families  in 
ten  target  states 12  plus  New  York  City. 

In  the  words  of  the  survey  report: 

The  results  of  the  Ten-State  Nutrition 
Survey  indicated  that  a  significant  propor¬ 
tion  of  the  population  surveyed  was  mal¬ 
nourished  or  was  at  high  risk  of  developing 
nutritional  problems. 13 

Among  the  specific  findings  of  the 
survey  were  evidence  of  general  under¬ 
nutrition  among  the  elderly  of  every  in¬ 
come  and  ethnic  group,14  widespread  de¬ 
ficiencies  of  riboflavin  among  blacks  and 
the  young  of  every  ethnic  group,14  sub¬ 
normal  hemoglobin  for  every  age  and 
ethnic  group 14  and  marginal  protein 
nutrition  for  a  large  proportion  of  preg¬ 
nant  and  nursing  women,  a  problem  all 
the  more  tragic  for  its  adverse  impact  on 
successful  pregnancy  and  infant  mor¬ 
tality.17 

Striking  data,  illustrative  of  the  sur¬ 
vey’s  findings  can  be  cited.  In  the  five 
low  income  ratio  states,  i.e.,  those  in 
which  more  than  half  of  the  families 
surveyed  were  near  or  below  the  pov¬ 
erty  line  hemoglobin  levels,  which  are 
in  part  a  function  of  iron  intake,  were 
judged  low  or  deficient  in  15.6  percent 
of  whites  surveyed,  37.4  percent  of 
blacks,  and  20.6  percent  of  Spanish 
Americans.  When  broken  down  by  age 
groups,  the  data  are  even  more  disturb¬ 
ing:  For  example,  for  children  under  2 
years  old,  19.2  percent  of  the  white,  35.4 
percent  of  the  black,  and  12.6  percent 
of  the  Spanish  American  had  subnormal 
levels.  If  one  turns  to  males  over  age  59, 
the  percentages  are  26.7  for  whites,  65.2 
for  blacks,  and  45.1  for  Spanish  Ameri¬ 
cans.1*  Nor  were  these  deficiencies  limited 
to  states  with  low-income  survey  popula¬ 
tions:  In  the  five  higher  income  ratio 
states  surveyed,  i.e.  those  in  which  more 
than  half  the  families  surveyed  were  well 
above  the  poverty  line,  subnormal  hemo¬ 
globin  was  still  found  in  9.3  percent  of 
surveyed  whites,  26.9  percent  of  blacks 
and  17.1  percent  of  Spanish  Americans.1* 
Similar  data  were  recorded  for  plasma 
vitamin  A  levels,  which  are  a  measure  of 
the  vitamin’s  long-term  dietary  intake. 
In  the  low-income  ratio  states  surveyed 
5.7  percent  of  examined  whites,  9.0  per¬ 
cent  of  blacks,  and  33.1  percent  of  Span¬ 
ish  Americans  had  subnormal  levels." 
For  the  high-income  ratio  states  the  fig¬ 
ures  were  7.5  percent  of  whites,  6.1  per¬ 
cent  of  blacks,  and  2.3  percent  of  Spanish 


12  California,  Kentucky,  Louisiana,  Massa¬ 
chusetts,  Michigan,  New  York,  South  Caro¬ 
lina,  Texas,  Washington,  and  West  Virginia. 

13  Ten-State  Survey,  “Highlights”,  supra 
note  9,  at  8. 

14  Ten-State  Survey,  “Highlights”,  supra 
note  9,  at  10. 

i*  Ten-State  Survey,  “Highlights”,  supra 
note  9,  at  12. 

)e  Ten-State  Survey,  “Highlights”,  supra 
note  9,  at  11. 

17  Ten-State  Survey,  “Highlights”,  supra 
note  9,  at  12. 

18  Ten-State  Survey,  supra  note  9,  at  IV-10. 

18  Ten-State  Survey,  supra  note  9,  at  IV-ltl. 

"  Ten-State  Survey,  supra  note  9,  at  IV-141. 


Americans.”  And  again,  the  age  group 
data  are  striking:  for  example  among 
low-income  ratio  state  children  age  2  to 
5,  11.3  percent  of  whites,  21.2  percent  of 
blacks,  and  51.7  percent  of  Spanish 
Americans  were  low  or  deficient  in 
plasma  vitamin  A.” 

In  the  words  of  the  survey  report. 

The  data  indicate  that  vitamin  A  nutriture 
is  a  major  public  health  concern  among 
Spanish-Americans  in  the  low-income-ratio 
states.  The  relatively  high  prevalence  of  low 
vitamin  A  values  among  young  persons  of  all 
races  suggests  that  these  age  groups  should 
undergo  continuous  surveillance  of  vitamin 
A  status.23 

In  addition  to  biochemical  measure¬ 
ments,  dietary  intake  data,  derived  from 
survey  respondents’  reports  of  the  foods 
they  consume,  were  also  employed  by  the 
Ten-State  Survey  as  indicators  of  the 
adequacy  of  the  survey  populations’  diets. 
Those  data  further  support  the  conclu¬ 
sion  that  Americans  have  widespread 
malnutrition  problems.  For  example, 
backing  up  the  biochemical  data  indicat¬ 
ing  inadequate  iron  in  the  surveyed  popu¬ 
lations’  diets  is  dietary  intake  data  in¬ 
dicating  that  in  the  low-income  ratio 
states  surveyed,  88.8  percent  of  white, 
93.5  percent  of  black  and  76.2  percent  of 
Spanish  American  females  age  12  to  14 
had  dietary  iron  intakes  below  stand¬ 
ard.24  Figures  on  vitamin  A  intake  like¬ 
wise  indicated  inadequacies  for  substan¬ 
tial  numbers  in  all  three  ethnic  groups.25 
Again,  as  with  the  biochemical  data  cited 
above,  this  illustrative  data  is  but  a  sam¬ 
pling  of  the  Ten-State  findings. 

The  second  major  survey  substantiat¬ 
ing  and  illustrating  the  problems  of  mal¬ 
nutrition  in  America  is  the  HANES.  A 
project  of  the  National  Center  for  Health 
Statistics,  Department  of  Health,  Edu¬ 
cation,  and  Welfare,  the  HANES  was 
designed  to  comprehensively  measure  the 
nutritional  status  of  the  United  States 
population  and  to  monitor  changes  in 
that  status  over  time.2® 

Only  the  preliminary  findings  of  the 
first  HANES  are  available,  but  they  fur¬ 
ther  substantiate  the  disturbing  findings 
of  the  White  House  Conference  and  the 
Ten-State  Survey. 

For  example,  dietary  intake  data  indi¬ 
cate  that  over  90  percent  of  all  children 
age  1-5  and  females  age  18-44  have  diets 
deficient  in  iron.  Likewise,  the  data  also 
show  for  low-income  females  age  18-44 
that  73.54  percent  of  the  whites  and 
64.42  percent  of  the  blacks  have  sub¬ 
standard  vitamin  A  intakes,  while  for 
high  income  whites  and  blacks  alike 
more  than  50  percent  age  60  and  over 
showed  substandard  vitamin  A  intakes.27 

The  preliminary  report  of  the  HANES 
biochemical  data,  as  opposed  to  dietary 
intake  data,  is  more  optimistic  about  the 
state  of  the  survey  population’s  health, 
but  it  too  confirms  the  prevalence  of 
iron  deficiency,  and  finds,  for  example, 
9.08  percent  of  low-income  black  children 


“  Ten-State  Survey,  supra  note  9,  at  IV-144. 
a  Ten-State  Survey,  supra  note  9,  at  IV-141. 

23  Ten-State  Survey,  supra  note  9,  at  IV-137. 

24  Ten-State  Survey,  supra  note  9,  at  V-172. 

25  Ten-State  Survey,  supra  note  9,  at  V-156, 
157,  201,  202,  219,  220. 

“HANES,  supra  note  10,  at  1. 

27  HANES,  supra  note  10,  at  19. 


and  10.34  percent  of  high  income  black 
children  deficient  in  vitamin  A"  and 
13.17  percent  of  whites  age  60  and  over  28 
and  13.67  percent  of  white  females  age 
18-44  notably  low  in  protein,  among 
those  persons  surveyed  who  had  income 
above  the  poverty  level. 30 

Also  worth  noting  are  data  collected 
by  a  group  of  researchers  who  reviewed 
all  studies  published  between  1950  and 
1968  which  contained  dietary  intake,  bio¬ 
chemical  or  clinical  evidence  related  to 
vitamin  and  mineral  nutrition. 31  Again 
significant  data  emerged  involving  mal¬ 
nutrition.  For  example,  biochemical 
tests  found  that  35  percent  of  individuals 
studied  were  “below  acceptable”  levels 
for  riboflavin,  12  percent  were  “low”, 
and  25  percent  were  “deficient”.  For 
vitamin  A  the  figures  were  24  percent, 
15  percent,  and  9  percent;  for  vitamin 
C,  37  percent,  21  percent,  and  18  per¬ 
cent.32 

Finally,  trend  data  on  the  composition 
of  American  diets  offers  further  cause 
for  concern.  The  U.S.  Department  of 
Agriculture  conducted  a  survey  in  the 
spring  of  1965  on  a  nationwide  sample 
of  7,500  households  selected  to  repre¬ 
sent  housekeeping  households  in  each  of 
the  four  census  regions.33  The  survey 
found  that  50  percent  of  the  house¬ 
holds  surveyed  in  1965  had  diets  that 
were  considered  “good” — that  Is,  they 
met  the  Recommended  Daily  Allowance 
for  7  nutrients.  That  figure  was  down 
from  60  percent  in  1955.  About  21  percent 
of  the  households  in  1965  had  diets  which 
were  rated  “poor” — that  is,  supplied  less 
than  %  of  the  Recommended  Daily  Al¬ 
lowance  for  one  or  more  nutrients.  That 
figure  was  up  from  15  percent  in  1955.34 
The  report  indicated  that  the  nutrients 
most  often  in  short  supply  were  calcium, 
vitamin  A  and  vitamin  C.  These  nutrient 
shortages  were  associated  with  the  use 
of  less-than-recommended  amounts  of 
milk,  milk  products,  vegetables,  and  fruit. 
Consumption  of  these  foods  declined 
from  1955  to  1965,  while  the  consump¬ 
tion  of  soft  drinks,  punches,  and  pre¬ 
pared  desserts  rose  sharply.35 

Although  a  greater  percentage  of 
housholds  had  “good”  diets  at  each  suc¬ 
cessively  higher  level  of  income,  high  in¬ 
come  alone  was  no  assurance  of  good 
diets;  of  those  households  with  income 
of  $10,000  or  more,  9  percent  had  poor 
diets,  while  36  percent  of  those  house¬ 
holds  with  income  under  $3,000  had  poor 
diets.3® 

These  statistics  provided  by  the  USDA 
surveys  most  likely  understate  the  ex- 


28  HANES,  supra  note  10,  at  99. 

29  HANES,  supra  note  10,  at  161. 

30  HANES,  supra  note  10,  at  159. 

31  Thomas  R.  A.  Davis,  Stanley  N.  Gershoff 
and  Dean  P.  Gamble,  “Review  of  Studies  of 
Vitamin  and  Mineral  Nutrition  in  the  United 
States  (1950-1968)  ”  Journal  of  Nutrition  Ed¬ 
ucation,  Volume  1,  Number  2,  Supplement  1, 
(Fall  1969). 

32  Id.,  at  53.  (Percentages  cited  are  esti¬ 
mated  from  bar  graphs.) 

33  U.S.  Department  of  Agriculture,  Ag¬ 
ricultural  Research  Service,  Dietary  Levels 
of  Households  in  the  United  States,  Spring 
1965,  U.S.  Government  Printing  Office, 
Washington,  D  C.  20402. 

34  Id.,  at  1. 

33  Id.,  at  2-3,  7. 

30  Id.  at  5. 
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tent  of  nutritional  problems  in  the 
households  surveyed,  since  the  data  refer 
to  the  diets  of  the  households  rather  than 
individuals,  and,  therefore,  the  nutrient 
intakes  of  those  family  members  with 
the  best  diets  are  averaged  with  the  in¬ 
takes  of  those  family  members  with  the 
worst  diets.  This  averaging  process  in¬ 
evitably  obscures  instances  of  nutritional 
deficiencies. 

One  final  issue  related  to  malnutrition 
which  is  of  concern  to  nutritionists  and 
public  health  officials  alike  is  the  extent 
of  obesity  in  the  United  States.  The  Ten- 
State  Survey  provides  some  relevant  data 
on  this  issue.  Over  one-fifth  of  the  white 
male  population  age  14  through  60  with 
income  greater  than  150  percent  of  the 
poverty  level  were  diagnosed  as  being 
obese.  Of  the  white  females  in  the  same 
age  and  income  group,  the  percentage 
of  individuals  considered  to  be  obese 
ranged  from  9.3  to  41.5  percent.  The  per¬ 
centages  for  blacks  were  also  consider¬ 
able.  Obesity  is  definitely  a  problem  for 
all  age  groups  in  this  income  category.*7 
In  addition  to  these  substantial  indi¬ 
cations  of  nutritional  inadequacies  in¬ 
volving  large  numbers  of  consumers,  two 
other  aspects  of  food  and  nutrition  give 
further  emphasis  to  the  critical  impor¬ 
tance  of  individual  decisions  concerning 
the  choice  and  consumption  of  foods, 
thereby  further  emphasizing  that  con¬ 
sumers  need  nutrition  information. 

First,  some  essential  human  nutrients 
must  be  consumed  in  their  proper 
amounts  almost  daily  in  order  to  pre¬ 
vent  deficiencies.  Fat  soluble  nutrients, 
such  as  vitamin  A,  can  be  stored  in  the 
body  in  times  of  nutrient  plenty  and 
can  be  mobilized  in  times  of  nutrient 
poverty.  But  water  soluble  nutrients, 
which  include  the  majority  of  vitamins, 
and  among  which  is  vitamin  C,  are  not 
generally  stored  in  the  body  for  any 
great  length  of  time.  Thus,  unless  each 
day’s  diet,  by  chance  or  by  intent,  is  ade¬ 
quate  in  its  content  of  water  soluble  nu¬ 
trients,  a  risk  of  deficiency  may  be  pres¬ 
ent." 

The  second  consideration  illustrative 
of  the  substantial  injury  which  can  at¬ 
tend  improper  food  decisions — and, 
therefore,  of  the  need  for  nutrition  in¬ 
formation — concerns  the  cost  of  food. 
Findings  by  the  Federal  Trade  Commis¬ 
sion  made  in  1971  and  based  on  earlier 
data  established  that  food  costs  are  both 
high  and  sharply  regressive,  imposing 
the  heaviest  percentage  burden  on  the 
poorest  of  families.  The  Commission 
found  that  17  percent  of  the  average 
family  budget  went  to  food  and  that  for 
families  with  a  disposable  family  income 
of  $3,000  a  year  or  less,  the  figure  rose 
to  40%.” 

In  an  era  of  rising  food  costs  the  im¬ 
pact  of  food  purchases  on  the  family 
budget  is  now  of  even  greater  concern. 
This  concern  can  be  expressed  in  two 


"Ten-State  Survey,  supra  note  9,  at  UI- 
45.  Diagnoses  of  obesity  were  made  by  meas¬ 
uring  the  thickness  of  fat  at  the  back  of  the 
upper  arm. 

“  HANES,  supra  note  10,  at  3-4. 

"Statement  of  Basis  and  Purpose,  Trade 
Regulation  Rule  for  Retail  Pood  Store  Ad¬ 
vertising  and  Marketing  Practices.  18  (1971) 
36  Fed.  Reg.  8777,8780. 


ways:  First,  the  data  on  malnutrition 
taken  with  the  data  on  food  cost  illus¬ 
trate  how  important  it  is  that  very  lim¬ 
ited  family  financial  resources  be  care¬ 
fully  spent  so  as  to  maximize  the  nutri¬ 
tional  value  of  food  purchases.  Secondly, 
the  data  are  a  basis  for  concern  that 
even  families  that  are  adequately  nour¬ 
ished  may  be  paying  too  high  a  price  for 
their  nourishment.  For  as  discussed  be¬ 
low,  there  is  reason  to  believe  that  con¬ 
sumers  may  seek  satisfaction  of  their 
nutritional  needs  from  high  cost  (and  in 
this  sense,  inefficient)  sources  of  nutri¬ 
ents.  To  the  extent,  then,  that  from  ig¬ 
norance  consumers  are  spending  more 
than  they  need  on  food,  they  may  be  suf¬ 
fering  serious  economic  injury.  Further, 
to  the  extent  that  ill-informed  expendi¬ 
tures  on  food  are  made  at  the  expense  of 
expenditures  on  other  means  of  protect¬ 
ing  the  family’s  health,  such  as  medical 
and  dental  care,  then  consumers’  physi¬ 
cal  health  is  being  injured  as  well.  These 
considerations  emphasize  the  importance 
to  the  well  being  of  consumers  of  food 
purchase  decisions  which  on  a  day-to- 
day  basis  are  nutritionally  accurate  and 
therefore  economically  efficient. 

A  variety  of  data  indicate  that  a  sig¬ 
nificant  portion  of  the  malnutrition 
problem  just  discussed  in  large  part  arise 
from  consumers’  lack  of  awareness  of 
the  health  significance  of  food  choices 
and  of  the  importance  of  nutrition  and 
lack  of  information  about  the  nutritive 
value  of  foods  they  buy. 

As  noted  earlier,  the  White  House 
Conference  Report  repeatedly  attributes 
malnutrition  not  to  an  overall  shortage 
of  available  nutrients  but  rather  to, 
among  other  reasons,  a  lack  of  nutrition 
knowledge  on  the  part  of  consumers  and 
actual  misinformation  disseminated  in 
advertising  and  other  communications 
media. 

Likewise,  there  should  be  recalled  here 
the  evidence  presented  by  the  1965 
USDA  survey  that  changing  patterns  of 
food  consumption  are  apparently  lead¬ 
ing  to  a  deterioration  of  the  American 
diet.  While  other  factors  may,  in  part, 
be  at  work,  such  changes  are  fairly  at¬ 
tributable,  in  part,  to  decisions  made  by 
consumers  who  are  unaware  of  the  im¬ 
pact  of  their  changing  patterns  of  food 
consumption  on  the  adequacy  of  their 
diets. 

The  Ten-State  Survey,  discussed 
above,  lends  at  least  inferential  support 
to  the  proposition  that  lack  of  nutrition 
knowledge  is  contributing  to  current 
malnutrition  and  directly  asserts  that 
consumers  are  paying  substantially  more 
than  is  necessary  to  obtain  needed 
nutrients: 

There  was  evidence  that  many  persons 
made  poor  food  choices  that  led  to  Inade¬ 
quate  diets  and  to  poor  use  of  the  money 
available  for  food.  In  particular,  many  house¬ 
holds  seldom  used  foods  rich  In  vitamin  A. 
Also,  there  was  a  heavy  emphasis  on  meat  In 
many  diets,  rather  than  use  of  less  expensive 
but  excellent  protein  sources  such  as  fish 
and  poultry,  or  legumes  and  nuts.40 

It  is  reasonable  to  assume — partic¬ 
ularly  since  many  of  the  Inadequate  diets 
were  found  in  low  and  moderate  income 


40  Ten-State  Survey,  "Highlights”,  supra 
note  9,  at  10. 


households — that  the  poor  food  choices 
noted  in  the  Ten-State  Survey  were 
often  due  to  a  lack  of  nutrition  informa¬ 
tion  and  were  not  exclusively  due  to 
other  factors. 

The  premise  that  consumers  need  nu¬ 
trition  information  is  further  illustrated 
by  findings  of  the  Commissioner  of  the 
Food  and  Drug  Administration.  In  the 
preamble  to  the  proposal  of  the  nutrient 
labeling  program,  the  Commissioner 
made  plain  his  determination  that. 

The  increasing  number  of  processed  and 
formulated  foods  makes  It  difficult  for  con¬ 
sumers  to  identify  the  nutritional  qualities 
of  the  products  they  purchase.41 

Thereafter,  the  Commissioner  spoke 
further  on  the  matter  of  remedying  mal¬ 
nutrition.  Addressing  the  American  As¬ 
sociation  for  the  Advancement  of  Sci¬ 
ence,  the  Commissioner  listed  in  order 
of  their  priority  to  FDA  the  six  basic 
hazards  associated  with  foods.  First  on 
his  list  was  food  borne  disease,  including 
botulism,  salmonella,  and  the  myco- 
toxis.  He  then  turned  to  his  next 
concern: 

In  terms  of  Importance,  the  second  group 
of  food  hazards  Is  malnutrition.  While  the 
potential  for  fatal  consequences  may  be  re¬ 
mote  In  the  United  States,  nevertheless  the 
Incidence  of  nutritional  deficiencies  In  the 
United  States  is  provable  and  numbers  In 
the  millions.  And  these  mlUions  are  not 
counted  among  the  poor  alone.  It  is  a  prob¬ 
lem  crossing  all  social  and  economic  bound¬ 
aries,  often  because  of  our  national  penchant 
for  fads. 

The  solution,  as  we  see  it,  will  come 
through  Individual  consumers  making  better 
choices  based  on  better  information  about 
the  nutritional  values  avaUable  in  the  foods 
they  buy.43 

The  need  of  consumers  for  nutrition 
information  can  thus  be  seen  in  the  evi¬ 
dence  of  malnutrition,  of  unnecessary 
expenditures  in  instances  where  needed 
nutrients  are  being  obtained,  and  of  the 
lack  of  information  contributing  to  mal¬ 
nutrition.  The  materiality  of  nutrition 
information  can  also  be  found  in  the  evi¬ 
dence  that  consumers  are  capable '  of 
using  nutrition  information,  and  do  ex¬ 
press  a  desire  to  receive  it. 

Studies  bearing  on  these  issues  have 
been  reviewed  by  the  Food  and  Drug  Ad¬ 
ministration,  and  a  summary  of  the 
studies’  results,  demonstrating  that  con¬ 
sumers  can  and  do  use  nutrition  infor¬ 
mation,  has  been  published  by  the  Com¬ 
missioner  as  part  of  his  proposal  of  the 
nutrient  labeling  program. 

The  studies  provide  substantial  sup¬ 
port  for  the  conclusion  that  consumers 
are  competent  users  of  nutrition  infor¬ 
mation.  The  proposed  Rule  to  which  this 
Statement  pertains  requires  the  disclo¬ 
sure  of  nutrition  information  in  advertis¬ 
ing.  It  is  recognized  that  these  studies 
involved  information  provided  in  a  label, 
catalog,  or  survey  questionnaire,  and 
that  a  requirement  for  nutrition  infor¬ 
mation  in  other  media,  particularly 
broadcast  media,  raises  questions  not 


»  87  PR  6493  (1972). 

"Address  by  FDA  Commissioner  Schmidt, 
"The  Role  of  the  FDA  In  Food  Safety",  AAAS 
Symposium  on  Food  Safety  and  the  Organic 
Food  Myth,  Feb.  25, 1974,  aSn  Francisco,  Cal¬ 
ifornia. 
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fully  answered  by  these  studies.  The 
studies  do  show,  however,  the  under- 
standability  of  nutrition  information, 
even  if  they  do  not  fully  establish  the 
ability  to  communicate  the  information 
in  all  other  media.  Thus,  they  do  further 
establish  the  materiality  of  nutrition  in¬ 
formation.  The  specific  propriety  of  this 
information  being  required  to  appear  in 
advertising  disclosures  will  be  discussed 
subsequently  in  this  Statement. 

The  first  study,  reported  by  the  trade 
magazine  Chain  Store  Age  in  1970,  ex¬ 
posed  consumers  to  a  selection  of  prod¬ 
ucts,  some  of  which  fully  disclosed  their 
nutrient  and  calorie  content.  The  study 
found  slight  but  perceptible  shifts  in 
consumer  preferences  toward  the  brands 
with  full  disclosure  labels,  and  in  some 
cases,  shifts  of  over  10  %  occurred." 

Following  this  study,  the  Food  and 
Drug  Administration  contracted  with  the 
Consumer  Research  Institute  bo  research 
consumer  understanding  and  use  of 
nutrition  labeling.  CRI  then  engaged  in 
a  two-phase  test.  The  first  phase  used  a 
panel  of  950  educated  middle-class  Con¬ 
necticut  and  Georgia  households  who 
purchased  their  groceries  from  a  cata¬ 
log.  The  conclusions  relevant  to  this  dis¬ 
cussion  reached  by  CRI  were: 

1.  Nutrient  Information  was  used  by  the 
consumers  observed  In  this  study.  This  Is 
demonstrated  by  the  fact  that  their  pur¬ 
chase  patterns  changed  after  the  Introduc¬ 
tion  of  nutrient  labeling. 

2.  In  situations  where  a  product  or  brand 
has  a  real  nutritional  advantage  over  ite 
competitors,  there  was  a  major  change  in 
that  product’s  share  of  the  market. 

3.  The  consumers’  attitudes  toward  nutri¬ 
tion  were  found  to  be  rather  high  before  the 
introduction  of  nutrition  labeling.  The 
changes  In  attitude  were  positive  but  small, 
since  the  consumers  In  the  test  panel  al¬ 
ready  had  very  positive  attitudes  about 
nutrition. 

4.  There  was  a  considerable  increase  in  the 
consumers’  knowledge  of  nutrition,  espe¬ 
cially  in  their  awareness  of  vitamins  and 
minerals.4* 

In  the  second  phase  of  the  CRI  study, 
mailed  questionnaires  and  personal  in¬ 
terviews  were  employed  to  assess  the  abil¬ 
ities  of  a  national  sample  and  of  a  low 
income  sample  in  dealing  with  nutrition 
information  presented  in  varying  for¬ 
mats.  Three  formats  were  used:  One 
format  employed  percentages  of  the 
Recommended  Dietary  Allowance  at 
which  nutrients  were  present  in  the 
food:  the  next  employed  adjectival  de¬ 
scriptions  of  foods’  nutrient  contents: 
and  the  third  employed  representations 
of  foods’  contents  by  pictorally  expressed 
units. 

No  matter  which  format  was  em¬ 
ployed,  nearly  80  percent  of  the  national 
sample  could  sucessfully  employ  the 
nutrition  information  to  pick  the  more 
nutritious  food  from  among  the  test 
foods  presented.  For  the  low  income 
sample  responding  to  a  questionnaire, 
about  70  percent  correctly  selected  the 
more  nutritious  food  when  using  the  per¬ 
centage  format  and  66  percent  were  still 
able  to  deal  correctly  with  adjectival  in¬ 
formation.  When  600  low  income  con- 

43  37  PR  6494  (1972). 

44  Id.,  at  6496. 


sumers  were  personally  interviewed 
(and,  hence,  as  the  survey  recognized, 
presumably  better  motivated  to  make 
their  decisions  carefully) ,  90  percent 
could  make  correct  product  choices  using 
any  of  the  three  formats.46 

Tests  were  also  conducted  with  the 
cooperation  of  a  number  of  food  chain 
stores  with  two  of  the  tests  being  evalu¬ 
ated  for  the  Food  and  Drug  Administra¬ 
tion  by  Cornell  University.  A  prelimi¬ 
nary  test  in  the  evaluation  program  of  a 
random  sample  of  chain  store  customers 
before  the  labeling  experiment  began 
found  70  percent  able  to  use  the  infor¬ 
mation  correctly  in  selecting  more 
nutritious  foods.  Twenty  weeks  later, 
after  most  consumers  had  presumably 
acquired  some  experience  in  working 
with  the  stores’  new  nutrient  labeling, 
80  percent  of  tested  consumers  were  able 
to  deal  with  the  information  correctly.4* 
The  Commissioner  of  Food  and  Drugs 
found : 

The  Information  provided  In  the  various 
labeling  formats  was  used  by  consumers. 
The  questionnaire  studies  indicated  that 
consumers,  Including  those  with  low  In¬ 
comes  and  with  less  than  a  high  school 
education,  were  able  to  understand  and  use 
nutrition  labeling." 

Since  malnutrition  problems  are  so 
widespread,  and  since  consumers  have 
the  facility  to  use  nutrition  information, 
it  is  not  surprising  that  consumers  ex¬ 
plicitly  express  their  desire  to  receive 
such  information.  Consumer  represent¬ 
atives,  nutrition  educators,  and  nutri¬ 
tionists  have  addressed  the  Federal 
Trade  Commission,  calling  for  the  pro¬ 
vision  of  nutrition  information  in  ad¬ 
vertising,  and  the  Commissioner  of  the 
Food  and  Drug  Administration  has  noted 
the  many  requests  by  consumer  groups 
that  such  information  be  made  available 
in  food  labeling.4*  The  chain  store  tests 
just  noted  found  similar  preferences  ex¬ 
pressed  directly  by  consumers.  In  one 
chain  store  test,  the  majority  of  con¬ 
sumers  asked  that  the  store’s  nutrition 
labeling  program  be  continued.  In  a 
second  store’s  test,  only  three  consumers 
out  of  several  hundred  responding  op¬ 
posed  nutrition  labeling,  and  they  only 
because  they  feared  it  would  lead  to 
higher  food  prices.4* 

The  CRI  study  also  measured  con¬ 
sumer  preferences.  Surveyed  home¬ 
makers  were  asked  what  most  concerned 
them  in  the  daily  care  of  their  families: 
that  they  washed  and  bathed  regularly ; 
brushed  their  teeth;  ate  proper  foods; 
or  got  to  school  and  work  on  time.  Prior 
to  their  introduction  to  the  experimen¬ 
tal  labeling  program,  74.4  percent  iden¬ 
tified  proper  foods  as  their  first  concern, 
and  after  experience  with  the  informa¬ 
tion  disclosures,  the  percentage  rose  to 
78.8“  Finally,  and  most  strikingly,  in 

44 Id.,  at  6495. 

46  Id.,  at  6495-6498. 

47  Id.,  at  6496. 

48  Id.,  at  6494. 

44  Id.,  at  6495. 

“Raymond  C.  Stokes,  Rafeal  Hadock,  In¬ 
terim  Report  Of  The  First  Two  Phases  Of 
The  CRI/FDA  Nutritional  Labeling  Re¬ 
search  Program  30  (1972).  Consumer  Re¬ 
search  Institute,  Inc.,  Washington,  D.C. 
20006. 


the  Cornell  University  evaluation  of  the 
early  chain  store  experiments,  97.6  per¬ 
cent  of  consumers  surveyed  agreed  that 
it  was  a  consumer’s  right  to  have  nutri¬ 
tion  information  on  food  products.61 

The  simple  fact  that  information  may 
bear  only  on  the  exercise  of  personal 
preferences  of  a  portion  of  the  purchas¬ 
ing  public  for,  say,  lubricants  refined 
form  virgin  crude  oil,  is  sufficient  cause 
to  find  that  information  material.6*  Thus 
the  very  fact  that  consumers  desire  nu¬ 
trition  information  and  may  weigh  it  in 
making  purchase  and  use  decisions  is 
sufficient  to  establish  that  information’s 
materiality.  The  Commission,  however, 
has  substantial  additional  grounds  for 
acting  here.  Since  many  consumers  face 
substantial  nutrition  problems,  either 
because  they  are  malnourished  or  are  at 
risk  of  malnourishment,  and  since  con¬ 
sumers  not  only  want  nutrition  informa¬ 
tion  but  can  use  nutrition  information 
and  use  it  with  increasing  accuracy  even 
after  a  short  period  of  practical  experi¬ 
ence,  it  is  evident  that  the  materiality 
of  nutrition  information  is  established, 
and,  moreover,  its  provision  to  con¬ 
sumers  as  a  remedy  for  deceptive  and 
unfair  advertising  is  very  much  in  the 
public  interest.6* 

in.  THE  FAILURE  TO  DISCLOSE  NUTRITION 
INFORMATION  IN  ADVERTISING  IS  DECEPTIVE 

It  is  well  established  by  case  law  that 
deception  actionable  under  section  5  of 
the  Federal  Trade  Commission  Act 64  can 
arise  from  the  silence  of  the  advertiser 
as  well  as  from  his  affirmative  repre¬ 
sentations.65  Furthermore,  in  the  case  of 
food,  section  15  of  the  Federal  Trade 
Commission  Act  explicitly  establishes  as 
a  violation  of  law  the  omission  of  facts 
material  in  light  of  affirmative  claims 
made  for  the  food  or  in  the  light  of  the 
consequences  of  use  of  the  food: 

The  term  “false  advertisement”  means  an 
advertisement,  other  than  labeling,  which  is 
misleading  in  a  material  respect;  and  in  de- 

51  37  FR  6496  (1972). 

“Kerran  v.  F.T.C.,  265  F.2d  246,  248,  (10th 
Cir.  1959),  cert,  denied,  sub  nom.  Double 
Eagle  Refilning  Co.  v.  F.T.C.  361  US.  818 
(1959)  (“But  the  public  is  entitled  to  know 
the  facts  with  respect  to  lubricating  oil  sold 
by  the  petitioners  being  produced  from  pre¬ 
viously  used  oil  and  then  make  its  own  choice 
with  respect  to  purchasing  such  oil  or  oil 
produced  from  virgin  crude;  even  though  the 
choice  is  predicated  at  least  in  part  upon 
ill-founded  sentiment,  belief,  or  caprice.”) 

“  Data  on  how  nutrition  information  affects 
use,  as  distinguished  from  purchase,  decisions 
is  not  presently  available.  There  is,  however, 
data  showing  that  interest  in  advertising  for 
a  product  may  actually  increase  after  pur¬ 
chase  of  the  product.  Since  daily  intake  of 
many  vitamins  is  advisable,  not  only  pur¬ 
chase,  but  also  daily  use  decisions,  as,  for 
example,  in  selecting  several  foods  to  serve 
as  a  meal,  are  of  very  great  consequence  to  the 
adequacy  of  each  day’s  total  diet.  Thus,  in¬ 
formation  bearing  on  those  decisions  if  con¬ 
tained  in  advertising  can  come  to  the  atten- 
tl  »n  of  a  consumer  at  a  time  when  critical, 
daily  use  decisions  concerning  the  already 
purchased  food  are  being  made. 

“15U.S.C.45  (1970). 

“See,  eg.,  Fisher  &  DeRitis,  49  F.T.C.  77 
(1952);  Stupell  Enterprises,  Inc.  67  F.T.C. 
173  (1965);  Bantam  Books,  Inc.  v.  F.T.C,  275 
F.2d  680  (2nd  Cir.  1960),  cert,  denied,  364 
U.S.  819  (1960). 
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termlning  whether  any  advertisement  Is  mis¬ 
leading,  there  shall  be  taken  Into  account 
(among  other  things)  not  only  representa¬ 
tions  made  or  suggested  by  statement,  word, 
design,  device,  sound,  or  any  combination 
thereof,  but  also  the  extent  to  which  the  ad¬ 
vertisement  falls  to  reveal  facts  material  In 
the  light  of  such  representations  or  material 
with  respect  to  consequences  which  may  re¬ 
sult  from  the  use  of  the  commodity  to  which 
the  advertisement  relates  under  the  condi¬ 
tions  prescribed  In  said  advertisement,  or 
under  such  conditions  as  are  customary  or 
usual.” 

The  advertiser  need  not  have  taken 
any  affirmative  action  to  create  con¬ 
sumer  misbeliefs:  A  violation  of  law  is 
established  if  the  advertiser  is  silent 
about  a  material  fact  concerning  which 
consumers  may  make  erroneous  as¬ 
sumptions."7 

Likewise,  it  is  sufficient  that  an  ad¬ 
vertisement  has  a  tendency  or  capacity 
to  deceive:  actual  deception  need  not 
be  shown."  Thus,  in  the  case  of  deception 
by  silence,  the  misbelief  need  not  always 
be  at  the  forefront  of  the  consumer’s 
thinking  at  the  time  of  purchase; 
rather,  a  violation  may  be  made  out  even 
if  consumers’  erroneous  assumptions  are 
unfocused  or  inchoate." 

Cases  finding  deception  by  silence  have 
ranged  from  those  where  consumers 
might  incur  minor  economic  injury  **  or 
the  frustration  of  a  mere  preference  that 
lacked  any  apparent  rational  basis  in 
fact*1  to  where  physical  safety  or  life 


“15  U.S.C.  55  (1970). 

K  Manco  Watch  Strap  Co.,  Inc.,  60  P.T.C. 
495  (1962);  Mohawk  Refining  Corp.,  64  P.T.C. 
1071,  1077  (1958),  “The  appeal  also  con¬ 
tends  that  no  power  is  conferred  under  the 
act  to  require  revealing  statements  In  cases 
of  nondisclosure  unless  the  challenged  prac¬ 
tice  also  Is  accompanied  by  false  statements 
or  affirmative  misrepresentation  pertaining 
to  the  articles  offered.  This  legal  concept  is 
erroneous.  The  Commission  has  plenary 
power  to  require  affirmative  disclosure  of 
material  facts  In  situations  where  seUer  s li¬ 
ma  terial  facts  In  situations  where  seller  si¬ 
lence  results  In  deception  of  purchasers.” 

I  citations  omitted],  aff’d,  Mohawk  Refining 
1959),  cert,  denied,  361  US.  814  (1959). 

“Charles  of  the  Ritz  Distributor  Corp.  v. 
F.T.C.,  143  F.2d  676,  680  (  2d  Clr.  1944). 

“Manco  Watch  Strap  Co.,  Inc.,  60  P.T.C. 
495,  608  (1962),  speaking  of  a  deceptive 
sUence  concerning  a  product's  foreign  origin: 
“Further,  there  Is  a  wealth  of  testimony  here 
that.  In  the  absence  of  any  disclosure  of  the 
country  of  origin  on  the  packages  containing 
the  watch  bands,  many  purchasers  will — if. 
Indeed,  they  think  about  it  at  all — assume 
that  the  bands  were  manufactured  In  the 
United  States.”;  Stupell  Enterprises,  67 
P.T.C.  173,  187  (1965);  "We  merely  apply  to 
the  facts  here  the  well-established  rule  that 
where  breakage  Is  likely  to  occur  In  the 
normal  use  of  the  product,  and  the  hazards 
of  such  breakage  are  not  apparent  or  obvious, 
at  least  to  many  consumers,  non-disclosure 
of  such  risk  Is  deceptive  and  therefore  un¬ 
lawful  •  •  *  most  consumers  expect  and 
assume.  In  the  absence  of  some  Indication 
to  the  contrary,  that  a  product  marketed  to 
the  general  public  Is  safe  for  the  use  for 
which  It  Is  sold.” 

“Bantam  Books,  Inc.  v.  P.T.C.,  275  F.2d 
680  (  2d  Clr.  1960),  cert,  denied,  364  U.S.  819 
(1980)  (abridged  or  retitled  paperback 
books]. 

"Kerran  v.  F.T.C.,  265  F.2d  246  (10th  Clr. 
1969),  cert,  denied,  sub  nom.  Double  Eagle 
Refining  Co.  ▼.  P.T.C.,  361  US.  818  (1959) 
(re-refined  oil]. 


was  endangered.*1 

In  determining  whether  there  exists  a 
capacity  to  deceive,  the  Commission  is 
to  view  the  representation  through  the 
eyes  of  the  general  public, 

*  *  *  that  vast  multitude  which  Includes 
the  Ignorant,  the  unthinking  and  the 
credulous,  who,  in  making  purchases,  do  not 
stop  to  analyze  but  too  often  are  governed 
by  appearances  and  general  Impressions  * 

and  not  through  those  of  a  “reasonable 
man’’  who  carefully  analyzes  the  claims 
made."  Likewise,  in  assessing  the  legality 
of  an  advertisement,  it  has  been  held  that 
if  the  advertisement  is  capable  of  two 
meanings,  one  of  which  is  false,  then  the 
advertisement  is  deceptive.** 

Traditionally,  the  representations  or 
omissions  with  which  the  Commission 
has  been  concerned  have  been  those 
which  might  deceive  consumers  into  the 
purchase  of  products  or  services;  how¬ 
ever,  several  recent  trade  regulation  rules 
find  actionable  deception  based  on  a 
capacity  to  deceive  those  who  have  al¬ 
ready  purchased  goods  and  services  as 
well  as  prospective  purchasers.” 

There  having  been  set  out  the  basic 
standards  used  in  applying  sections  5 
and  12,  as  defined  by  section  15,  of  the 
Act,  it  should  next  be  noted  that  in  the 
case  of  food  advertising,  these  stand¬ 
ards  are  applicable  with  particular  strict¬ 
ness  for  at  least  four  reasons. 

First,  as  has  been  seen,  food,  and  in¬ 
formation  about  food,  has  a  major  im¬ 
pact  on  consumers’  health.  The  lesson 


“Stupell  Enterprises,  Inc.,  67  P.T.C.  173 
(1965)  [goggles  may  fall  to  protect  users’ 
eyes  from  Injury];  Fisher  A  DeRltls,  49  P.T.C. 

77  (1952)  [Inflammable sweaters], 

“  Aronberg  ▼.  P.T.C.,  132  F.2d  165,  167  (7th 
Clr.  1942). 

“  While  affirmative  claims  of  the  advertiser 
may  be  Illegal  If  they  have  a  capacity  or  ten¬ 
dency  to  deceive  the  "unthinking”,  the  Com¬ 
mission  may,  as  a  proper  exercise  of  Its  power 
both  to  define  and  to  remedy  deception  and 
unfairness,  require  the  disclosure  of  Infor¬ 
mation  which  may  well  not  be  utUlzed  by  the 
"unthinking"  but  wUl  be  utilized  by  many 
other  consumers.  With  respect  to  affirmative 
claims,  It  may  be  precisely  the  "unthinking” 
who  are  most  in  need  of  protection;  with  re¬ 
spect  to  the  disclosure  of  Information,  It 
would  be  improper  to  deny  information  to 
the  reasonable  consumer — thereby  allowing 
deception  and  unfairness  to  continue  as  to 
him — on  the  grounds  that  not  all  consumers 
will  be  able  to  use  or  be  interested  In  using 
the  information. 

“Rhodes  Pharmacal  Co.  v.  F.T.C.,  208  P. 
2d  382,  387  (  7th  Clr.  1953),  modified  on 
other  grounds,  348  U.S.  940  (1955). 

“Trade  Regulation  Rule:  Care  Labeling  of 
Textile  Wearing  Apparel  22-23  (1972).  [Here¬ 
inafter  cited  as  the  “Care  Labeling  Rule”]  36 
FR  23889.  Trade  Regulation  Rule  Respecting' 
Failure  to  Disclose  the  Lethal  Effects  of  In¬ 
haling  Quick-Freeze  Aerosal  Spray  Products 
Used  for  Frosting  Cocktail  Glasses,  16  CFR 
417,  34  FR  2417,  4  CCH  Trade  Reg.  Reporter 
par.  38,022  (1969);  Trade  Regulation  Rule 
Respecting  Failure  to  Disclose  that  Skin 
Irritation  May  Result  From  Washing  or  Han¬ 
dling  Glass  Fiber  Curtain  and  Draperies  and 
Glass  Fiber  Curtain  and  Drapery  Fabrics,  16 
CFR  413,  32  FR  11023,  4  CCH  Trade  Reg. 
Rptr.  par  38,019  (1967);  Trade  Regulation 
Rule  Respecting  Deceptive  Use  of  “Leak- 
proof,”  "Guaranteed  Leakproof,”  etc.,  as  De¬ 
scriptive  of  Dry  Cell  Batteries,  16  CFR  403, 
29  FR  6535,  6536,  4  CCH  Trade  Reg.  Reptr. 
par.  38,014  (1964). 


of  Rodale  Press*7  and  the  Cigarette 
Rule,*8  inter  alia,  is  that  when  advertis¬ 
ing  impacts  health  the  Commission  will 
hold  the  advertiser  to  a  very  high  duty  of 
care. 

Second,  because  food  has  a  tremen¬ 
dous  impact  on  the  average  family  budget 
and  a  powerfully  regressive  impact  on 
the  economic  well  being  of  the  very  poor, 
the  potential  scope  of  injury  is  unusually 
great.” 

Third,  food  advertising  is  often  di¬ 
rected,  at  least  in  part,  to  Especially  sus¬ 
ceptible  audiences — children,  the  poor, 
the  elderly — and  must  therefore  be 
judged  in  the  light  of  the  ability  of  these 
audiences  to  deal  with  and  understand 
the  full  implications  of  the  advertising.’* 
Fourth  and  finally,  the  food  industry’s 
history  of  massive  and  forceful  advertis¬ 
ing  has  given  the  industry  tremendous 
influence  in  the  market  place  over  con¬ 
sumer  purchase  and  use  behavior.  Pos¬ 
session  of  such  power  places  an  adver¬ 
tiser  under  a  special  duty  of  fair  dealing 
towards  consumers,  especially  since  food 
products  are  so  directly  and  intimately 
linked  to  consumers’  health  and  eco¬ 
nomic  well  being.71 

To  this  point,  the  materiality  of  nutri¬ 
tion-related  claims  and  information  and 
standards  applied  in  determining  vio¬ 
lations  of  sections  5  and  12,  as  defined 
by  section  15,  of  the  Federal  Trade  Com¬ 
mission  Act  have  been  discussed.  In  the 
light  of  the  materiality  of  nutrition  in¬ 
formation  and  the  application  of  the 
standards  of  deception  of  food  advertis¬ 
ing,  it  may  be  concluded  that  the  failure 
to  provide  nutrition  information  in  food 
advertising  is  a  deceptive  practice  in  vio¬ 
lation  of  sections  5,  12,  and  15  of  the 
Federal  Trade  Commission  Act.’1 


“Rodale  Press,  Inc.,  71  F.T.C.  1184,  1239, 
1241  (1967),  vacated  and  remanded  on  other 
grounds,  Rodale  Press  v.  F.T.C.,  407  F.  2d 
1252  (D.C.  Cir.  1968) . 

“Trade  Regulation  Rule  For  The  Preven¬ 
tion  Of  Unfair  or  Deceptive  Advertising  And 
Labeling  of  Cigarettes  in  Relation  To  The 
Health  Hazards  Of  Smoking  And  Accompany¬ 
ing  Statement  Of  Basis  and  Purpose  Of  Rule 
93-94  (1964).  29  FR  8363-8364  [Hereinafter 
cited  as  "Cigarette  Rule”]  [“the  seller  of  a 
product  whose  use  may  cause  personal  in¬ 
jury  is  held  to  a  more  stringent  standard 
of  truthfulness  In  advertising  than  other 
sellers.  As  to  this,  the  Commission  not  only 
may,  but  must,  Insist  upon  the  most  literal 
truthfulness’  (Moretrench  Corp.  v.  F.T.C.,  127 
F.  2d  792,  796  (2d  Cir.  1942)).  and  resolve 
aU  ambiguities  and  Interpretive  uncertain¬ 
ties  against  the  seUer.”]. 

*  See  text  at  note  39,  supra. 

"  S.S.S.  Co.  V.  F.T.C. ,  416  F.  2d  226,  228,  231 
(6th  Clr.  1969)  [urban  and  rural  poor]; 
Mather  Hearing  Aid  Distributors,  Inc.,  78 
F.T.C.  709,  734  (1971)  [elderly];  Stupell  En¬ 
terprises,  Inc.,  67  F.T.C.  173,  186-87  (1965) 
[children];  Personal  Drug  Co.,  60  F.T.C.  828, 
834  (1954);  aff’d  per  curiam,  sub  nom. 
Savitch  v.  F.T.C.,  218  F.  2d  817  (2d  Cir.  1965) . 

n  This  point  is  discussed  more  fully  below 
In  the  text  accompanying  notes  95  to  99. 

n  As  will  be  seen  below,  the  provision  of 
nutrition  information  In  food  advertising  Is 
a  remedy  not  only  necessary  and  appropriate 
to  the  violation  just  described  but  Is  also 
an  appropriate  partial  or  complete  remedy  to 
other  acts  and  practices  consisting  of  affirma¬ 
tive  claims  which  are  In  themselves,  quite 
apart  from  the  deception  Just  described,  ille¬ 
gally  deceptive. 


FEDERAL  REGISTER,  VOL.  39,  NO.  218 — MONDAY,  NOVEMBER  11,  1974 


NOTICES 


39857 


In  the  statement  of  Basis  and  Pur¬ 
pose  for  the  Care  Labeling  Rule,  the 
Commission  said: 

[I]t  is  deceptive  not  to  reveal  care  instruc¬ 
tions  when  sUence  on  this  subject  can  either 
mislead  the  public  Into  using  a  cars  proce¬ 
dure  which  is  harmful,  or  frustrate  a  basic 
assumption  Inherent  in  the  initial  pur¬ 
chase — that  no  special  and  costly  mainte¬ 
nance  will  be  required,  and  that  the  con¬ 
sumer  will  be  able  to  distinguish  between 
the  whole  range  of  possible  care  procedures 
and  use  the  procedure  which  is  both  most 
effective  and  most  economical.73 

This  passage  describes  a  violation  of 
law  to  which  the  omission  of  care  instruc¬ 
tions  is  central.  Consumers,  basing  their 
action  on  such  data  as  the  appearance 
of  garments  and  the  often  ill-informed 
advice  of  cleaners  and  salespeople,  often 
assumed  that  a  given  care  procedure 
might  be  appropriate  to  a  given  garment 
when  in  fact  the  procedure  would  be  in¬ 
appropriate  and  damage  the  garment  or, 
if  not  damaging  to  the  garment,  all  the 
same  unnecessarily  expensive  and,  hence, 
uneconomical  and  injurious  to  the  con¬ 
sumers.  Although  manufacturers  of  the 
garment  did  not  always  directly  benefit 
from  this  type  of  consumer  ignorance, 
and  although  some  manufacturers  might 
not  engage  in  affirmative  acts  creating 
or  enhancing  consumers’  confusion,  other 
than  by  participating  in  the  marketing  of 
a  variety  of  garments  made  with  a  vari¬ 
ety  of  materials,  many  of  them  being 
artificial  materials  about  which  con¬ 
sumers  and  service  personnel  had  little 
traditional  knowledge,  manufacturers  of 
garments  were  held  to  be  in  violation  of 
the  Federal  Trade  Commission  Act  since 
their  silence  left  undisturbed  material 
and  erroneous  assumptions  consumers 
were  making  concerning  the  proper  post¬ 
purchase  care  of  garments. 

Very  much  the  same  considerations 
apply  in  the  case  of  food  advertising  ex¬ 
cept  that  arguably  food,  even  more  than 
clothing,  is  of  central  importance  to  con¬ 
sumers’  health  and  finances.  To  para- 
phase  the  Care  Labeling  Rule: 

It  is  deceptive  not  to  reveal  nutrition  In¬ 
formation  when  silence  on  thla  subject  can 
either  mislead  the  public  Into  using  food  In 
their  diet  In  a  way  which  is  nutritionally 
harmful  or  inadequate,  or  frustrate  a  basic 
assumption  Inherent  In  the  Initial  purchase 
that  the  consumer  will  be  able  to  distinguish 
between  the  whole  range  of  nutrition  values 
and  characteristics  of  foods,  and  use  those 
foods  and  daUy  patterns  of  consumption  of 
foods  which  are  most  nutritionally  effective 
and  economical.” 

Just  how  silence  on  the  subject  of  nu¬ 
trition  can  mislead  the  public  in  the  ways 
asserted  above  can  be  seen  by  considering 
the  number  of  ways  in  which  consumers 
can  make  erroneous  assumption  and  de¬ 
cisions  about  food: 

(1)  A  consumer  may  assume  a  given  food 
plays  a  nutritionally  valuable,  or  nutrition¬ 
ally  harmless,  role  In  his  diet,  when,  in  fact, 
given  the  particular  circumstance  of  the  con¬ 
sumer  or  the  nutritional  characteristic  of 
the  food  this  Is  untrue.  An  example  would 
be  a  weight-conscious  consumer  purchasing 

73  Care  Labeling  Buie,  supra  note  60,  at 
22-23,  36  FB  23889. 

74  Cf.,  Care  Labeling  Buie,  supra  note  66, 
at  22,  36  FB  23889. 


a  food  which  is  much  higher  In  calories  and 
lower  In  essential  nutrients  than  the  con¬ 
sumer  assumes.  Since  the  very  act  of  un¬ 
qualifiedly  advertising  a  food  to  consumers 
represents  the  food  as  being  appropriate  for 
inclusion  In  the  consumers'  diets,  this  ax- 
ample  Illustrates,  as  do  many  of  the  follow¬ 
ing  examples  as  well,  a  case  coming  within 
the  definitions  of  section  IS  of  the  Act  re¬ 
quiring  the  disclosure  of  Information  ma¬ 
terial  In  the  light  of  the  consequences  of  use 
of  the  product. 

(2)  Consumers  may  assume  that  their 
choice  of  foods  and  their  organization  of 
foods  Into  a  diet  does  not  have  any  particular 
significance  for  their  health,  when,  to  the 
contrary,  good  nutrition  is  necessary  to  good 
health. 

(3)  Consumers  may  assume  that  if  they 
eat  a  reasonably  varied  diet,  they  need  not 
have  any  conscious  concern  that  they  are 
receiving  an  adequate  supply  of  all  needed 
nutrients.  But  as  shown  above,*  some  nu¬ 
trients  need  be  consumed  daily  and  major 
segments  of  the  population  are  short  on  one 
or  more  nutrients.  Increasing  consumers’ 
knowledge  about  the  actual  value  of  the 
foods  they  consume  will  help  correct  this 
type  of  misbelief. 

(4)  Consumers  may  assume  that  most 
foods  or  a  large  number  of  foods  of  a  certain 
type  contain  so  large  a  number  of  nutrients 
In  such  significant  amounts  that  consump¬ 
tion  of  these  foods  will  adequately  balance  or 
help  balance  the  diet,  when  In  fact  this  Is  not 
true. 

(5)  In  a  related  fashion,  consumers  may 
likewise  erroneously  assume  that  consump¬ 
tion  of  widely  advertised  foods,  or  foods  with 
which  they  and  their  families  have  tradi¬ 
tionally  been  familiar,  or  foods  which  may 
be  similar  to  such  familiar  foods,  may  ade¬ 
quately  insure  a  balanced  diet. 

(6)  It  may  be  assumed  that  certain  foods 
contain  a  certain  nutrient  or  are  the  best 
or  only  source  of  that  nutrient  when  such  Is 
not  the  case.  As  cited  above,  survey  evidence 
shows  that  consumers  rely  upon  meat  to 
satisfy  their  protein  needs.  Many  may  be 
unaware  that  less  expensive  foods  can  pro¬ 
vide  necessary  protein.” 

(7)  It  may  be  assumed  by  consumers 
that  their  diet  is  deficient  In  some  nutrients 
and  that  consequently  food  supplements, 
special  foods,  or  Increased  consumption  of 
certain  foods  Is  necessary  when  this  simply 
Is  untrue.  This  misbelief  and  the  misbelief 
cited  under  (6)  take  on  added  significance 
in  light  of  the  heavy  and  regressive  burden 
food  costs  Impose  on  the  family  budgets  of 
the  poor,  for  It  Is  apparent  that  very  sub¬ 
stantial  Injury  may  flow  from  unnecessary 
food  purchases.  This  same  concern,  and 
especially  that  the  poor  may  be  paying  too 
much  to  obtain  goods  of  adequate  quality, 
was  one  basis  for  the  Octane  Buie.77 

(8)  Consumers  may  assume  that  foods 
which  resemble  one  another  are  comparable 
in  their  nutrients  and  calories  when  they 
are  not.  The  difference  in  nutrients  and 
calories  among  processed  or  Imitation  foods 
and  the  traditional  foods  they  resemble  and 
among  closely  related  varieties  of  tradi¬ 
tional  foods  can  be  very  great  and  quite 
beyond  the  reasonable  expectations  of  most 
consumers. 

(9)  Finally,  a  variety  of  affirmative  rep¬ 
resentations  are  made  In  food  advertising 
which,  unqualified  by  nutrition  disclosures, 
can  be  seriously  misleading.  An  example 
would  be  an  advertisement  that  emphasizes 
the  unusually  high  content  of  one  nutrient 

73  See  text  accompanying  note  38,  supra. 

73  See  text  accompanying  note  40,  suora 
77  Trade  Regulation  Buie  Including  A 
Statement  Of  Its  Baals  And  Purpose:  Post¬ 
ing  Of  Minimum  Octane  Numbers  On  Gaso¬ 
line  Dispensing  Pumps  (1972).  86  TO  23878 
[Hereinafter  cited  as  the  "Octane  Buie"]. 


in  the  advertised  food  but  falls  to  disclose 
the  unusually  low  "content  of  all  other 
nutrients. 

These  examples  are  not  unrealistic, 
and  it  Is  evident  that  food  advertising 
which  fails  to  reveal  nutrition  Informa¬ 
tion  has  the  capacity  or  tendency  to 
mislead  many  consumers  in  the  manner 
Indicated  by  the  examples.  As  has  been 
discussed  above,  the  White  House  Con¬ 
ference  found  that  the  poor  are  often 
led  by  advertising  into  the  misbelief  that 
certain  fortified  foods  are  an  adequate 
substitute  for  some  nutritious  foods  or 
even  whole  meals,7*  and  the  Commis¬ 
sioner  of  the  Food  and  Drug  Adminis¬ 
tration  found  that  the  Increasing 
number  of  processed  foods  make  it  diffi¬ 
cult  for  consumers  to  identify  the  nu¬ 
tritional  qualities  of  foods.™  A  Daniel 
Yankelovich  survey  found  that  in  the 
absence  of  any  information  to  the  con¬ 
trary  from  some  authoritative  source, 
consumers  believe  that  heavily  adver¬ 
tised  name  brands  are  good  products  and 
universally  high  in  nutrient  value." 

Moreover,  the  audience  for  food  ad¬ 
vertising  is  nearly  synonymous  with  the 
consumers  of  food  and,  therefore,  nearly 
universal  in  Its  composition.  Thus,  it 
must  of  necessity  Include  substantial 
numbers  of  consumers  with  only  very 
modest  intellectual,  educational,  and  ex¬ 
periential  skills.  Given  this  audience  and 
given  the  evidence  of  consumer  malnu¬ 
trition,  of  poor  consumer  food  choices, 
and  of  the  enormous  variety  of  foods 
produced  by  modern  technology.  It  is  In¬ 
evitable  that  the  basic  misbeliefs  iden¬ 
tified  above,  and  many  more  misbeliefs 
besides,  are  widely  held  by  large  numbers 
of  consumers  In  the  audience  for  food 
advertising.  The  endless  combinations 
In  which  nutrients  and  calories  occur  In 
foods  make  It  all  the  more  unavoidable, 
absent  the  provision  of  specific  nutrition 
information,  that  large  numbers  of  con¬ 
sumers  will  be  misled  to  the  detriment  of 
their  health  and  economic  well  being. 

Moreover,  the  findings  of  the  White 
House  Conference  Report  and  the  nutri¬ 
tion  studies  starkly  Illustrate  that  ill- 
advised  consumer  food  choices,  in  part 
attributable  to  the  absence  of  nutrition 
Information,  are  a  major  cause  of  malnu¬ 
trition.  Finally,  the  findings  that  con¬ 
sumers  want  nutrition  information,  and 
can  use  it  correctly,  all  go  to  establish 
that  information  about  the  nutritional 
value  of  foods  Is  highly  material  to  the 
purchase  and  use  behavior  of  many 
consumers.  Moreover,  these  findings 
provide  strong  indications  that  the  wide¬ 
spread  and  frequent  disclosures  of  nu¬ 
trition  information  In  advertising  would 
Increase  the  number  of  consumers  to 
whom  such  Information  Is  material. 

In  light  of  all  the  above  considerations. 
It  is  apparent  that  It  is  deceptive  under 
sections  5,  12,  and  15  of  the  Federal 
Trade  Commission  Act  not  to  reveal  nu¬ 
trition  Information  in  food  advertising, 
since  such  Information  is  material  and 
could  correct  erroneous  assumptions 

73  See  text  accompanying  note  4,  supra. 

73  See  text  accompanying  note  41,  supra. 

33  Daniel  Y ankelovicli.  Incorporated,  Effects 
Of  Nutritional  Labeling  On  Food  Purchas¬ 
ing,  prepared  for  Chain  Store  Age,  (October, 
1970) . 
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concerning  the  nutritional  value  or  lack 
of  value  of  foods,  assumptions  which  af¬ 
fect  both  the  purchase  of  food  and  Its 
use.  This  conclusion  is  strengthened 
by  the  recognition  that  food  choices  af¬ 
fect  health;  that  food  is  a  necessity  and 
is  regressive  in  its  economic  impact,  tak¬ 
ing  a  far  higher  share  of  low  incomes 
than  of  middle  and  high  ones;  that  the 
audience  for  food  advertising  is  nearly 
universal  and,  therefore,  includes  many 
consumers  of  modest  or  low  intellectual 
ability;  and  that  the  aggregate  volume 
of  food  advertising  creates  a  substantial 
degree  of  power  over  food  choices ;  all  of 
which,  as  argued  earlier,  make  appropri¬ 
ate  the  imposition  of  particularly  high 
standards  in  defining  deception  under 
sections  5,  12,  and  15. 

IV.  THE  FAILURE  TO  DISCLOSE  NUTRITION 
INFORMATION  IN  ADVERTISING  IS  UNFAIR 

The  Courts  have  long  recognized  the 
Commission’s  broad  authority  to  deal 
with  unfair  practices  even  though  those 
practices  are  not  deceptive,  anticompeti¬ 
tive  nor  traditionally  forbidden  at  com¬ 
mon  law.®  Indeed,  in  deciding  a  case 
where  respondent  sought  to  limit  the 
Commission’s  unfairness  powers  to  mat¬ 
ters  of  competitive  injury,  the  Supreme 
Court  likened  the  Commission  to  an 
equity  court,  saying; 

[L]eglslative  and  judicial  authorities  alike 
convince  us  that  the  Federal  Trade  Commis¬ 
sion  does  not  arrogate  excessive  power  to  it¬ 
self  if,  in  measuring  a  practice  against  the 
elusive,  but  congressionally  mandated  stand¬ 
ard  of  fairness,  it,  like  a  court  of  equity,  con¬ 
siders  public  values  beyond  simply  those  en¬ 
shrined  in  the  letter  or  encompassed  in  the 
spirit  of  the  antitrust  laws.8* 

Silence  that  unfairly  harms  the  eco¬ 
nomic  interests  of  consumers  has  with 
some  frequency  been  the  subject  of  Fed¬ 
eral  Trade  Commission  Trade  Regula¬ 
tion  Rules.  From  an  examination  of  four 
such  rules — Care  Labeling,®  Octane,**  In¬ 
candescent  Lamps*  and  Cigarettes* — 
the  factors  which  may  move  the  Com¬ 
mission  to  find  unfairness  in  the  failure 
to  disclose  information  may  be  readily 
Identified. 

The  Care  Labeling  Rule  dealt  with 
the  needs  of  consumers  who,  faced  with 
an  enormous  variety  of  clothing  and  fab¬ 
rics,  including  many  products  made  by 
non- traditional  processes  and/or  from 
non- traditional  materials,  could  not  de¬ 
termine  how  to  provide  proper  and  eco¬ 
nomical  care  for  the  clothing  they  pur¬ 
chased,*'  and  could  not  comparison  shop 
on  the  basis  of  economy  of  care.®  The 


“See,  F.T.C.  v.  R.  F.  Keppel  &  Bros.,  Inc., 
291TJ.S.  304  (1934). 

“F.T.C.  v.  Sperry  &  Hutchinson  Co.,  405 
U.S.233,244  (1972). 

“Care  Labeling  Rule,  supra,  note  66,  36 
FR  23883. 

“  Octane  Rule,  supra,  note  77,  36  FR 
23871. 

“Trade  Regulation  Rule  Relating  to  In¬ 
candescent  Lamps  (Light  Bulbs)  (1971).  35 
FR  11784.  [Hereinafter  cited  as  "Lamp 
Rule.”) 

“  Cigarette  Rule,  supra,  note  68,  29  FR 
8324. 

87  Care  Labeling  Rule,  supra  note  66,  at  7, 
19,  24,  36  FR  23885,  23888,  23889. 

“  Care  Labeling  Rule,  supra  note  66,  at  23, 
24;  36  FR  23889. 


Commission  found  that  under  these  cir¬ 
cumstances  care  disclosures  were  re¬ 
quired  because  “it  is  unduly  oppressive 
and  unfair  to  consumers  to  withhold  in¬ 
formation  essential  to  the  ordinary  use 
of  products.”  * 

The  Octane  Rule  likewise  began  with 
findings  that  consumers  needed  essen¬ 
tial  product  information.  In  this  in¬ 
stance,  consumers  faced  a  great  variety 
of  grades  and  brands  of  gasoline,  and, 
absent  octane  disclosures,  they  could 
neither  relate  gasoline  varieties  to  their 
automobile  requirements  so  as  to  avoid 
engine  damage  nor  price  shop  for  gaso¬ 
line.*0  Lacking  octane  information,  con¬ 
sumers  often  purchased  gasoline  of 
higher  expense  and  octane  quality  than 
their  automobiles  required.*1  Again,  the 
Commission  found  that,  under  the  cir¬ 
cumstances,  failure  to  disclose  octane 
values  was  an  unfair  trade  practice  and 
so  ordered  their  disclosure* 

Although  the  Statement  of  Basis  and 
Purpose  for  the  Incandescent  Lamps 
Rule  did  not  expressly  invoke  the  statu¬ 
tory  term  “unfair,”  that  Rule  also  dealt 
with  a  case  where  consumers,  lacking 
basic  product  information,  could  not  re¬ 
late  available  products  to  their  prefer¬ 
ences  and  needs.” 

At  issue  in  these  three  rules  was  the 
ability  of  consumers  to  make  basic  de¬ 
terminations  concerning  the  product  and 
its  value,  the  specific  uses  for  which  it  is 
suited,  its  specific  relation  to  the  con¬ 
sumers’  particular  preferences  or  needs, 
or  basic  considerations  involved  in  its 
proper  use  such  as  the  care  appropriate 
to  it.  Unfairness  may  thus  arise  when, 
due  to  the  absence  of  information  about 
the  nature  of  the  product,  consumers 
cannot  make  these  types  of  basic  deter¬ 
minations  concerning  the  product. 

As  the  preceding  sections  of  this  State¬ 
ment  have  shown,  nutrition  information 
is  material  to  consumer  use  and  purchase 
behavior,  and,  absent  nutrition  informa¬ 
tion,  consumers  cannot  make  basic  de¬ 
terminations  concerning  food  products. 
These  facts  alone  are  sufficient  to  estab¬ 
lish  the  unfairness  of  withholding  nu¬ 
trition  information  in  food  advertising. 
Indeed,  insofar  as  injury  or  the  risk  of 
injury  to  consumers  is  an  important 
component  of  unfairness,  the  withhold¬ 
ing  of  nutrition  information  in  food  ad¬ 
vertising  presents  a  more  compelling  in¬ 
stance  of  unfairness  than  was  present  in 
the  rules  which  have  been  discussed.  The 
individual  losses  associated  with  the  pur¬ 
chase  of  unnecessarily  expensive  gaso¬ 
line,  or  a  lightbulb  too  dim  or  too  short 
lived,  did  not,  unlike  unwise  food  choices, 
affect  health  at  all. 

The  Commission  has  recognized  that 
a  special  duty  of  fair  dealing  is  particu¬ 
larly  appropriate  where  the  advertised 


“Id. 

»°  Octane  Rule,  supra  note  77,  at  8-22,  41- 
42;  36  FR  23873-23876,  23880. 

«  Octane  Rule,  supra  note  77,  at  23-28,  43; 
86  FR  23878-23877, 23881. 

•*  Octane  Rule,  supra  note  77,  at  39-40,  86 
FR  23880. 

“Lamp  Rule,  supra,  note  85,  86  FR  11784. 
The  Lamp  Rule  Itself  does  state  that  the 
withholding  of  Information  required  to  be 
disclosed  Is  not  only  a  deceptive  but  also 
an  unfair  practice. 


product  involves  danger  to  human 
health.9*  While  nutritionally  unwise  food 
choices  do  not  ordinarily  pose  an  im¬ 
minent  danger  to  health,  they  quite 
clearly  do  affect  health  adversely  if  they 
are  habitual. 

Particularly  because  food  bears  upon 
health,  is  a  necessity  and  is  a  major  item 
in  the  ordinary  consumer’s  budget,  the 
staff  concludes  that  it  is  an  unfair  prac¬ 
tice  in  violation  of  section  5  of  the  Fed¬ 
eral  Trade  Commission  Act  to  fail  to 
disclose  in  food  advertising  nutrition  in¬ 
formation  which  is  of  importance  in 
making  basic  determinations  about  the 
advertised  food.  With  respect  to  such 
acts  or  practices  which  impair  consum¬ 
ers”  “freedom  to  choose  among  avail¬ 
able  products,”  the  Commisiion  has  “a 
broad  mandate  to  proscribe.”* 

Several  additional  considerations  sup¬ 
port  the  conclusion  that  the  failure  to 
disclose  nutrition  information  in  food 
advertising  is  an  unfair  practice  under 
section  5.  In  the  Statement  of  Basis  and 
Purpose  for  the  Cigarette  Labeling  and 
Advertising  Rule,  the  Commission  rec¬ 
ognized  that  modern  mass  media  adver¬ 
tising  on  a  vast  scale 

•  *  *  is  a  form  of  power  in  the  market 
place — power  over  the  buying  choice  of  con¬ 
sumers.  It  is  lawful  power.  But  Just  as  the 
possession  of.  lawfully-acquired  market  or 
monopoly  power  in  the  antitrust  sense  may 
nevertheless  place  a  firm  under  a  special  duty 
of  fair  dealing  toward  its  competitors,  an  ad¬ 
vertiser’s  possession  of  great  power  vis-a-vis 
consumers  may  place  him  under  a  special 
duty  of  fair  dealing  toward  them  ♦  •  *  [ci¬ 
tations  omitted] .“ 

As  previously  noted,  the  food  industry 
spends  more  than  800  million  dollars  a 
year  in  advertising;  no  industry  spends 
more.  These  facts  alone  make  appropri¬ 
ate  the  recognition  of  a  special  duty  of 
fair  dealing  even  apart  from  the  fact  that 
the  products  involved  relate  directly  to 
health. 

Far  from  emphasizing  even  nutrition 
in  general,  however,  let  alone  brand-spe¬ 
cific  nutrition  information,  food  adver¬ 
tising  “(c)onsidered  as  a  whole  *  *  * 
has  emphatically  and  persistently  driven 
home,  in  the  minds  of  its  vast  audience, 
the  pleasure  and  desirability”  of  the  ad¬ 
vertised  food  wholly  apart  from  consid¬ 
erations  of  nutrition."  In  the  Cigarette 
Rule,  the  Commission  found  that  the  cig¬ 
arette  industry’s 

•  •  •  massive,  continuous,  mounting,  and 
forceful  advertising,  coupled  with  the  re¬ 
fusal  to  acknowledge  or  take  any  steps  to  in¬ 
form  the  consuming  public  of  the  hazards  to 
health,  has  blunted  public  awareness  and 
appreciation  of  these  hazards  and  has  tended 


**  cigarette  Rule,  supra  note  68,  at  93-95, 
29  FR  8353-8364.  Cf.,  Rodale  Press,  Inc.,  71 
F.T.C.  1184,  1239,  1241  (1967),  vacated  and 
remanded  on  other  grounds,  Rodale  Press, 
Inc.  v.  F.T.C.,  407  F.2d  1262  (D.C.  Cir.  1968) ; 
Firestone  Tire  and  Rubber  Co.,  81  F.T.C.  398, 
451-452  (1972);  as  modified,  Feb.  16,  1973, 
aff’d,  481  F.2d  246  (6th  Cir.  1973),  cert, 
denied,  414  U.8.  1112  (1973). 

“  Cigarette  Rule,  supra,  note  68,  at  104,  29 
FR  8357. 

**  Cigarette  Rule,  supra,  note  68,  at  105,  29 
FR  8357. 

“  Cigarette  Rule,  supra,  note  68,  at  104-105, 
29  FR  8357 
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to  maintain  demand  for  the  product  In  the 
face  of  growing  public  concern." 

Similarly,  food  advertising  taken,  a* 
a  whole  has  tended  to  blunt  pahhc 
awareness  of  the  health  significance  of 
food  choices  and  to  encourage  patterns 
of  consumption  which  are  contributing 
to  a  decline  in  the  nutritional  status  of 
major  segments  of  the  population. 

These  considerations  relating,  to  un¬ 
fairness  are  given  yet  greater  force  by 
the  nutrient  labeling  rules  of  the  Pood 
and  Drug  Administration*  Those  rules 
require  as  a  matter  of  law  that  nutrient 
information  appear  on  the  labeling  of 
many  types  of  foods.  They  do  so,  more¬ 
over,  not  simply  under  a  general  public 
interest  standard,  but,  rather,  under  the 
misbranding  provisions  of  the  Pood, 
Drug  and  Cosmetic  Act.  The  importance 
of  nutrition  and  nutrition  information 
relating  to  specific  brands  has,  there¬ 
fore,  already  moved  (unlike  the  issue  of 
the  health  Impact  of  smoking  at  the  time 
of  the  Cigarette  Rule)  out  of  the  realm 
of  mere  public  concern  to  the  status  of  a 
duty  imposed  by  law.  Advertising  with 
the  capacity  or  tendency  to  contradict 
nutrient  labeling  information,  or  to  re¬ 
duce  the  likelihood  that  it  will  be  uti¬ 
lized,  or  to  dilute  its  impact,  is  for  that 
reason  unfair  under  section  5.  The  re¬ 
lationship  of  food  labeling  and  advertis¬ 
ing  will  be  discussed  below  in  the  Rem¬ 
edy  section  of  this  Statement.  It  will  be 
seen  that  the  failure  to  disclose  nutrition 
information  In  food  advertising  can  have 
just  these  effects. 

For  these  reasons,  the  staff  concludes 
that  food  advertising  is  unfair  under 
section  5  of  the  Federal  Trade  Commis¬ 
sion  Act  If  it  fails  to  disclose  nutrition 
Information  relating  to  the  advertised 
food.  That  failure  makes  it  difficult  for 
a  consumer  to  reach  basic  determina¬ 
tions  concerning  food,  tends  to  inhibit 
appreciation  of  the  Importance  of  nutri¬ 
tion,  and  causes  injury  both  to  health 
and  to  the  pocketbook. 

V.  THE  CHOICE  OF  REMEDY 

It  has  been  established  In  the  preced¬ 
ing  discussion  that,  because  of  decep¬ 
tion  and  unfairness  in  advertising 
linked  directly  to  both  misleading  rep¬ 
resentations  and  the  failure  to  disclose 
relevant  and  material  nutrition  infor¬ 
mation  about  foods,  consumers  are  un¬ 
able  at  present  to  assess  properly  the 
nutritional  value  of  many  foods  and  to 
select  the  foods  which  they  will  purchase 
on  the  basis  of  such  values.  The  question 
therefore  arises  as  to  how  to  provide  such 
information  to  consumers  so  as  to  elim¬ 
inate  this  deception  and  unfairness. 
As  the  Commission  stated  in  the  Ciga¬ 
rette  Rule:  « 

Whether  the  111  effects  of  deceptive  non¬ 
disclosure  can  be  cured  by  a  disclosure  re¬ 
quirement  limited  to  labeling,  or  whether 
a  further  requirement  of  disclosure  in  ad¬ 
vertising  should  be  Imposed,  is  essentially 
a  question  of  remedy.  As  such  It  Is  a  matter 
within  the  sound  discretion  of  the  Com¬ 
mission.  The  question  of  whether  In  a  par¬ 
ticular  case  to  require  disclosure  In  adver- 


08  Cigarette  Rule,  supra,  note  68,  at  105,  29 
FR  8367 

"See,’ inter  alia,  21  CFR  1.8  1.17  1.18, 
Part  125.  (1973). 


Using  cannot  be  answered  by  application 
of  any  hard  and  fast  principle.  The  test  Is 
staple  and  pragmatic:  Is  It  likely  that,  un- 
las  such  disclosure  is  made,  a  substantial 
body  of  consumers  will  be  misled  to  their 
detriment?  "• 

As  a  general  proposition,  since  con¬ 
sumers  are  injured  as  a  result  of  the 
deceptive  and  unfair  non-disclosure  of 
nutrition  information  in  advertising,  dis¬ 
closure  of  some  form  of  nutrition  infor¬ 
mation  in  advertising  would  appear  to 
be  reasonably  related  to  these  violations 
and  a  means  of  avoiding  such  injury. 
The  nature  and  extent  of  such  disclosure 
involves  resolution  of  numerous  issues 
of  fact.  There  is  a  general  issue  of  policy, 
however,  we  wish  to  address  prior  to  the 
receipt  of  public  comment.  That  issue 
is  whether  the  existence  of  PDA’s  nutri¬ 
ent  labeling  program  eliminates  the  ne¬ 
cessity  for  any  disclosures  in  food  ad¬ 
vertising. 

At  the  outset,  it  should  be  noted  that 
not  all  foods  will  carry  nutrient  labels.*1 
As  to  foods  which  do  contain  nutrient 
labels,  it  presently  appears  to  the  staff 
to  be  not  only  reasonable  but  necessary 
that  the  advertising  for  such  foods  also 
disclose  nutrition  information. 

The  existence  of  nutrient  labeling  is 
itself  an  affirmative  reason  in  support  of 
advertising  disclosure.  Without  advertis¬ 
ing  disclosure,  massive  food  advertising 
may  well  undermine  or  even  defeat  the 
intended  purpose  of  nutrient  labels.  Mas¬ 
sive  food  advertising  which  avoids  the 
subject  of  brand-specific  nutrition  infor¬ 
mation — and  instead  attempts  to  sell 
food  products  solely  for  such  factors  as 
taste,  appearance,  and  association  with 
social  pleasures — has  the  capacity  or 
tendency  to  obscure  the  importance  of 
nutrition  and  to  reduce  the  importance 
or  relevance  of  nutrient  labels  to  con¬ 
sumers.  It  is  highly  pertinent  to  this 
point  that  the  architects  of  the  nutrient 
labeling  program  at  FDA  do  not  view  that 
program  as  a  panacea  for  problems  of 
malnutrition  but  see  other  steps.  In¬ 
cluding  information  in  advertising,  as 
necessary  adjuncts  to  the  elimination  of 
ignorance  and  deception.  For  example, 
Doctor  Charles  C.  Edwards,  Assistant 
Secretary  for  Health,  has  stated: 

In  my  opinion,  the  nutritional  labeling 
program  Is  a  remarkably  Important  accom¬ 
plishment  •  •  • 

But  I  don’t  want  to  overestimate  the  Im¬ 
portance  of  what  we  have  managed  to  do 
so  far. 

I  will  tell  you  flatly  that  this  achievement 
win  amount  to  nothing  If  we,  as  a  nation, 
fall  to  complete  the  work  that  has  been 
started. 

What  I  am  saying  Is  that  the  products 
have  to  change,  and  so  does  the  way  they 
are  presented  to  the  American  people. 

Certainly,  the  primary  function  of  food 
advertising  Is  to  get  people  to  buy  the  prod¬ 
uct.  But  the  way  to  do  that.  In  my  judgment, 
will  be  to.  present  the  public  full  and  ac¬ 
curate  information  on  what  that  product 


100  Cigarette  Rule,  supra,  note  68  at  89-90, 
29  FR  8352.  (footnotes  omitted) 

301  The  foods  that  will  be  covered  by  gen¬ 
eral  nutrient  labels  are,  with  certain  limited 
exceptions,  those  that  contain  any  added 
vitamins,  minerals,  or  protein,  or  whose 
labeling  or  advertising  contains  claims  or  In¬ 
formation  concerning  nutrition. 


has  to  offer  In  the  way  of  nutritional 
content.109 

Similarly,  as  noted  earlier,  a  study  on 
the  effects  of  nutrient  labeling  an  food 
purchasing  found  that,  in  the  absence  of 
information  to  the  contrary  from  an  au¬ 
thoritative  source,  consumers  believe 
that  heavily  advertised  name  brands  are 
good  products,  high  in  nutrient  value.”* 
This  assumption  can  vitiate  the  impact 
of  nutrient  labeling  on  many  prospective 
purchasers  and  thus  decrease  its  effec¬ 
tiveness. 

Beyond  simply  maintaining  the  integ¬ 
rity  of  the  FDA  nutrient  labeling  pro¬ 
gram,  nutrition  disclosures  in  advertis¬ 
ing  can  complement  the  label  and  in¬ 
crease  its  use,  thereby  substantially  in¬ 
creasing  the  ability  of  consumers  to 
obtain  more  nutritious  food  as  part  of 
their  diets.  It  is  particularly  reasonable 
to  complement  nutrient  labeling  In  view 
of  the  number  of  persons  either  mal¬ 
nourished  or  at  risk  of  malnourishment, 
and  in  view  of  rapidly  rising  food  prices 
that  increase  the  utility  to  consumers  of 
information  about  comparative  nutri¬ 
tion  values.”1 

Advertising  is  a  powerful  force  for  in¬ 
creasing  the  awareness  of  nutrition  and 
for  making  nutrition  a  factor,  along  with 
others,  to  be  regularly  taken  Into  account 
in  food  choices.  By  making  nutrition 
more  salient,  the  use  of  nutrition  labels 
should  be  Increased. 

Moreover,  food  choices  are  often  made 
before  the  consumer  arrives  at  the  super¬ 
market  and,  therefore,  before  the  label 
Is  seen.  Advertising  is  an  important  part 
of  this  selection  process.  It  is,  indeed,  the 
very  purpose  of  advertising  to  induce  a 
decision  to  purchase  prior  to  actual  shop¬ 
ping.  By  introducing  information  about 
nutrition  at  a  stage  in  the  selection  proc¬ 
ess  prior  to  actual  shopping,  advertising 
disclosures  will  provide  an  important 
complement  to  labeling,  for  example,  by 
reducing  the  instances  in  which  pur¬ 
chase  decisions  formed  by  advertising 
would  have  to  be  remade  at  the  point  of 
purchase  through  use  of  the  label. 

Therefore,  the  staff  believes  it  is  essen¬ 
tial  to  the  elimination  of  deception  and 
unfairness  in  food  advertising  that  nu¬ 
trition  information  concerning  adver¬ 
tised  foods  be  required  to  be  included  in 
some  form  in  virtually  all  food  advertis¬ 
ing,  not  merely  that  which  makes  ex¬ 
plicit  nutrition  claims  of  the  sort  gov¬ 
erned  by  Subpart  B  of  the  Commission’s 
proposed  rule. 


109  Address  by  Charles  C.  Edwards,  M.D., 
“Nutritional  Labeling  And  Public  Health,” 
delivered  before  the  Family  Health  Annual 
Awards  Luncheon,  New  York,  October  9, 
1973.  (Italic  added.  1 

101  “Effects  Of  Nutritional  Labeling  On 
Food  Purchasing,”  supra  note  80  at  16. 

10*  In  addition  to  bearing  upon  the  preven¬ 
tion  of  deception  and  unfairness,  considera¬ 
tions  of  public  policy  directly  involving  nu¬ 
trition  are  in  themselves  relevant  to  fashion¬ 
ing  a  remedy.  The  Supreme  Court  long  ago 
recognized  the  “importance  of  taking  fair 
account,  In  a  civilized  legal  system,  of  every 
socially  desirable  factor  In  the  final  Judg¬ 
ment  *  •  •"  Phelps  Dodge  Corp.  v.  NLRB, 
313  US.  177,  197  (1941)  (per  Frankfurter, 
J.)  (requiring  NLRB  to  take  account,  in 
fashioning  a  back  pay  order,  of  “the  healthy 
policy  of  promoting  production  and  employ¬ 
ment”  313  U.S.  at  200). 
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The  following  is  the  text  of  a  staff 
proposal  for  achieving  the  affirmative 
disclosure  of  nutrition  information  in 
food  advertising  as  to  which  the  Com¬ 
mission  wishes  to  elicit  comments.  How¬ 
ever,  neither  the  Commission  nor  the 
Bureau  Director  or  the  Assistant  Director 
for  National  Advertising  is  presently  pre¬ 
pared  to  propose  the  following  provisions 
as  part  of  the  rule. 

Affirmative  Disclosure 

SECTION  1 — FOODS  WITH  NUTRIENT  LABELS 

If  a  food  contains  an  added  nutrient 
(except  as  provided  in  21  CFR  1.17(h) ) , 
or  if  any  nutrition  claim  or  information 
respecting  nutrition  is  made  on  the  label, 
in  labeling,  or  in  advertising,  or  if  its 
label  or  labeling  is  subject  to  the  require¬ 
ments  of  21  CFR  1.17,  an  advertisement 
for  such  food  shall  clearly  and  conspicu¬ 
ously  disclose  the  following  information: 

a.  In  the  video  portion  of  any  tele¬ 
vision  advertisement  30  seconds  or  less 
in  length,  for  a  minimum  of  six  (6) 
seconds,  the  identities  of  at  least  four 
(4)  of  the  following  eight  (8)  nutrients 
using  the  following  common  or  usual 
names:  Proteip,  Vitamin  A,  Vitamin  C, 
Thiamine,  Riboflavin,  Niacin,  Calcium 
and  Iron,  which  are  present  in  a  serving 
in  amounts  of  10  percent  or  more  of  the 
U.S.  RDA  (or,  if  the  food  contains  less 
than  four  (4)  such  nutrients,  each  nu¬ 
trient  present  in  said  amount) ,  as  well 
as  the  percentage  of  the  U.S.  RDA  of 
each  such  nutrient  and  the  number  of 
calories  contained  in  a  Stated  serving. 

1.  Alternatively,  the  video  portion  of 
any  such  advertisement  shall  clearly  and 
conspicuously  disclose,  for  a  minimum  of 
fifteen  (15)  seconds,  the  nutrition  in¬ 
formation  which  is  required  to  appear  on 
the  principal  display  panel  and  informa¬ 
tion  panel(s)  of  the  food  label  (see  21 
CFR  1.8d)  in  the  standard  format  de¬ 
scribed  in  21  CFR  1.17;  Provided,  how¬ 
ever,  That  any  nutrient  present  in  a 
serving  in  an  amount  less  than  2  percent 
of  the  U.S.  RDA  shall  be  indicated  either 
by  a  zero  or  by  a  notation  (without  the 
use  of  any  asterisk)  that  such  nutrient  is 
present  in  an  amount  of  less  than  2  per¬ 
cent  of  the  U.S.  RDA. 

2.  If  the  alternative  disclosure  set  forth 
in  the  Immediately  preceding  paragraph 
is  not  made  and  if  the  advertised  food 
does  not  contain  at  least  one  nutrient  in 
an  amount  of  10  percent  or  more  of  the 
UJS.  RDA  per  serving,  such  advertisement 
shall  clearly  and  conspicuously  make  the 
following  specific  disclosure  simultane¬ 
ously  in  the  audio  and  video  portions: 

This  food  does  not  contain  10%  or  more 
of  the  U.S.  RDA  of  any  vitamin,  mineral  or 
protein. 

3.  Immediately  upon  the  conclusion  of 
the  disclosure  of  nutrient  data  in  the 
video  portion,  or  the  simultaneous  audio/ 
video  disclosure  that  the  advertised  food 
does  not  contain  10  percent  or  more  of 
the  U.S.  RDA  of  any  vitamin,  mineral  or 
protein,  the  audio  portion  of  such  adver¬ 
tisement  shall  clearly  and  conspicuously 
make  the  following  specific  disclosure: 

Read  the  food  label  for  more  nutrition 
Information. 

b.  In  the  video  portion  of  any  television 
advertisement  greater  than  30  seconds  in 
length,  for  a  minimum  of  twelve  (12) 


seconds,  the  Identity  and  percentage  of 
the  U.S.  RDA  per  stated  serving  of  each 
of  the  following  eight  (8)  nutrients  using 
the  following  common  or  usual  names: 
Protein,  Vitamin  A,  Vitamin  C,  Thia¬ 
mine,  Riboflavin,  Niacin,  Calcium,  and 
Iron,  which  is  present  in  a  serving  in  an 
amount  of  10  percent  or  more  of  the 
U.S.  RDA,  as  well  as  the  number  of 
calories  per  stated  serving. 

1.  Alternatively,  the  video  portion  of 
any  such  advertisement  shall  clearly  and 
conspicuously  disclose,  for  a  minimum 
of  fifteen  (15)  seconds,  the  nutrition  in¬ 
formation  which  is  required  to  appear  on 
the  principal  display  panel  and  informa¬ 
tion  panel(s)  of  the  food  label  (see  21 
CFR  1.8d)  in  the  standard  format  de¬ 
scribed  in  21  CFR  1.17;  Provided,  how¬ 
ever,  That  any  nutrient  present  in  an 
amount  less  than  2  percent  of  the  U.S. 
RDA  shall  be  indicated  either  by  a  zero 
or  by  a  notation  (without  the  use  of  any 
asterisk)  that  such  nutrient  is  present  in 
an  amount  of  less  than  2  percent  of  the 
U.S.  RDA. 

2.  If  the  alternative  disclosure  set 
forth  in  the  immediately  preceding  para¬ 
graph  is  not  made,  and  if  the  advertised 
food  does  not  contain  at  least  one  nu¬ 
trient  in  an  amount  of  10  percent  or 
more  of  the  U.S.  RDA  per  serving,  such 
advertisement  shall  clearly  and  conspic¬ 
uously  make  the  following  specific  dis¬ 
closure  simultaneously  in  the  audio  and 
video  portions: 

This  food  does  not  contain  10%  or  more 
of  the  U.S.  RDA  of  any  vitamin,  mineral  or 
protein. 

3.  Simultaneously  with  the  disclosure 
of  nutrient  data  in  the  video  portion, 
the  audio  portion  of  such  advertisement 
shall  clearly  and  conspicuously  disclose 
the  identities  of  at  least  four  (4)  of  the 
nutrients  disclosed  in  the  video  portion, 
as  well  as  the  percentage  of  the  U.S.  RDA 
of  each  such  nutrient  and  the  number  of 
calories  contained  in  a  stated  serving: 
and  immediately  upon  the  conclusion  of 
such  disclosure,  or  immediately  upon  the 
conclusion  of  the  simultaneous  audio/ 
video  disclosure  in  subparagraph  (2) 
hereinabove  (that  the  advertised  food 
does  not  contain  10  percent  or  more  of 
the  U.S.  RDA  of  any  vitamin,  mineral  or 
protein) ,  shall  clearly  and  conspicuously 
make  the  following  specific  disclosure  in 
the  audio  portion: 

Read  the  food  label  for  more  nutrition  in¬ 
formation. 

c.  In  any  print  advertisement  (except 
one  described  in  section  1(e)  hereinbe- 
low),  the  identity  and  percentage  (in¬ 
cluding  zero  percent)  of  the  U.S.  RDA 
per  stated  serving  of  each  of  the  eight 
(8)  nutrients  listed  in  sections  1(a)  and 
1(b)  above,  as  well  as  the  number  of  cal¬ 
ories  per  stated  serving. 

1.  Alternatively,  such  advertisement 
shall  clearly  and  conspicuously  disclose 
the  nutrition  information  which  is  re¬ 
quired  to  appear  on  the  principal  dis¬ 
play  panel  and  information  panel  (s)  of 
the  food  label  (see  21  CFR  1.8d)  in  the 
standard  format  described  in  21  CFR 
1.17. 

d.  In  any  radio  advertisement,  the  fol¬ 
lowing  specific  disclosure: 

Read  the  food  label  for  nutrition  Infor¬ 
mation. 


e.  In  any  billboard  or  other  display 
advertisement  (except  one  which  is  lo¬ 
cated  in  the  interior  of  a  public  transit 
vehicle)  normally  viewed  and  read  from 
a  distance  substantially  greater  than  the 
normal  range  of  reading  distances  for  a 
book,  newspaper,  magazine  or  other  sim¬ 
ilar  printed  reading  matter,  the  follow¬ 
ing  specific  disclosure: 

Read  the  food  label  for  nutrition  infor¬ 
mation. 

SECTION  2 — FOODS  WITHOUT  NUTRIENT 
LABELS 

a.  If  a  food  is  not  subject  to  the  pro¬ 
visions  of  section  1  hereinabove,  an  ad¬ 
vertisement  for  such  food  shall  clearly 
and  conspicuously  disclose  the  follow¬ 
ing  information* 

1.  The  number  of  calories  per  stated 
serving;  and 

2.  Unless  it  is  demonstrated  that  rele¬ 
vant  analytical  data  for  the  advertised 
food  or,  in  the  absence  of  such  data,  that 
relevant  analytical  data  for  the  specific 
kind  of  advertised  food  indicate  that  a 
serving  of  food  contains  at  least  one 
nutrient  in  an  amount  of  10  percent  or 
more  of  the  U.S.  RDA,  the  following 
specific  disclosure: 

This  food  does  not  contain  10%  or  more 
of  the  U.S.  RDA  of  any  vitamin,  mineral  or 
protein. 

b.  An  advertisement  which  does  not 
mention  the  distributor  of  a  food  or  his 
brand (s)  for  fresh  meat,  fish  or  fowl;  or 
a  fresh  vegetable;  or  a  fresh  fruit;  or 
fresh  potatoes  which  food,  apart  from 
the  disclosure  hereinafter  provided, 
would  not  be  subject  to  the  provisions  of 
section  1  hereinabove,  may  clearly  and 
conspicuously  disclose  the  common  or 
usual  name  (without  any  designation  of 
the  percentage  of  the  U.S.  RDA  per 
serving)  of  any  of  the  eight  (8)  nutri¬ 
ents  listed  in  sections  1(a)  and  1(b) 
hereinabove  which,  according  to  relevant 
analytical  data  for  the  specific  kind  of 
advertised  food,  is  found  in  such  food  in 
an  amount  of  10  percent  or  more  of  the 
U.S.  RDA  per  serving;  Provided,  how¬ 
ever,  That  such  advertisement  shall  not 
be  required  to  disclose  the  number  of 
calories  per  stated  serving  in  compliance 
with  section  2(a)  hereinabove. 

The  preceding  proposal  concerning  af¬ 
firmative  disclosure  is  intended  to  be 
subject  to  the  provisions  of  Subpart  A 
of  the  Commission’s  proposed  rule  con¬ 
cerning  definitions  and  form,  content 
and  method  of  making  disclosures.  In 
addition,  staff  would  propose  adding  or 
substituting  certain  provisions  in  Sub¬ 
part  A  of  the  Commission’s  proposed 
rule,  were  the  preceding  proposal  to  be 
Incorporated  in  the  rule: 

(To  S  437.1(a),  add  the  following  as 
parts  of  the  proposed  definition  of 
“advertisement” : ) 

1.  Add  to  the  proposed  last  sentence, 
after  the  words  “It  does  not  Include 
point-of-purchase  advertising”,  the 
phrase: 

,  except  for  a  food  covered  by  the  provi¬ 
sions  governing  the  advertising  of  'natural' 
or  'organic'  foods,.  — 

2.  Add  a  new  last  sentence  stating: 

Advertising  by  restaurants  which  contains 
any  claim  covered  by  Subpart  B  of  this  rule 
shall  comply  fully  with  the  provisions 
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therein,  but  shall  be  exempt  from  the  pro¬ 
visions  relating  to  affirmative  disclosure. 

(In  place  of  the  same  lettered  para¬ 
graphs  and/or  subparagraphs  of  3  437.2, 
substitute  the  following  provisions:) 

(a)  Nutrients.  (1)  Except  as  otherwise  spe¬ 
cifically  permitted  under  Section  1  of  the 
provisions  governing  affirmative  disclosure, 
any  disclosure  of  a  nutrient  shall  be  made 
only  from  among  the  following  nutrients 
(listed  in  descending  order  of  percentage  of 
the  U.S.  RDA  per  serving) ,  using  the  follow¬ 
ing  common  or  usual  names:  Protein,  Vita¬ 
min  A,  Vitamin  C,  Thiamine,  Riboflavin, 
Niacin,  Calcium  and  Iron. 

(1)  In  the  video  portion  of  an  advertise¬ 
ment  governed  by  section  1(a)  of  the  provi¬ 
sions  on  affirmative  disclosure  which  dis¬ 
closes  the  nutrient  (8)  contained  at  10  per¬ 
cent  or  more  of  the  U.S.  RDA,  or  in  the  audio 
portion  of  an  advertisement  under  section 
1(b)(3)  of  those  provisions,  the  nutrient(s) 
disclosed  shall  be  the  nutrlent(s)  contained 
In  a  serving  of  the  advertised  food  at  the 
highest  percentage (s)  of  the  U.S.  RDA. 

(il)  An  advertisement  for  a  food  may 
represent  that  such  food  contains  the  com¬ 
mon  or  usual  name  of  any  additional  nutri¬ 
ent  listed  under  21  CFR  1.17(c)  (7)  (iv)  and 
21  CFR  125.1(b)  if  there  is  full  compliance 
with  §  437.2(a)  (2)  of  this  rule. 

(2)  Except  as  specifically  permitted  by  the 
alternative  video  disclosures  (of  label  in¬ 
formation)  in  sections  1(a)(1)  and  1(b)(1) 
of  the  provisions  governing  affirmative  dis¬ 
closure,  or  by  section  1(c)  of  those  provi¬ 
sions  (disclosure  of  label  information),  and 
except  by  use  of  the  terms  “enriched”  or 
“fortified”  as  part  of  the  common  or  usual 
name  of  a  standardized  food,  a  food  shall  not 
be  represented  in  advertising  (whether  by 
any  required  disclosure  or  voluntary  claim) 
as  containing  a  nutrient,  unless  (1)  the 
nutrient’s  (o)  identity  (expressed  as  the 
common  or  usual  name)  and  (b)  amount 
(stated  as  a  percentage  of  the  U.S.  RDA 
contained  in  a  stated  serving  of  the  adver¬ 
tised  food)  are  clearly  and  conspicuously 
disclosed  in  accordance  with  all  the  provi¬ 
sions  governing  affirmative  disclosure,  and 
unless  (ii)  a  serving  of  such  food  contains 
the  Identified  nutrient  in  an  amount  of 
10  percent  or  more  of  the  U.S.  RDA.  If  a 
food  or  serving  thereof  Is  required  to  con¬ 
tain  any  nutrient  at  a  certain  percentage  of 
the  U.S.  RDA  before  either  a  voluntary  claim 
may  be  made  (see  Subpart  B)  or  a  disclosure 
is  required  under  the  provisions  governing 
affirmative  disclosure,  the  actual  percentage 
(prior  to  any  rounding  off)  of  the  U.S.  RDA 
at  which  any  such  nutrient  is  contained  in 
the  advertised  food  or  a  serving  thereof  shall 
determine  whether  the  condition  (s)  for 
making  the  claim  or  disclosing  nutrient  con¬ 
tent  has  (have)  been  satisfied. 

•  •  •  •  • 

(b)  Protein.  •  •  * 

*  •  •  *  • 

(2)  Representations  in  advertising  of  the 
presence  of  protein  may  be  made  only  if  a 
serving  of  the  advertised  food  contains  pro¬ 
tein  at  a  level  of  10  percent  or  more  of  the 
U.S.  RDA  and  the  total  protein  in  the  ad¬ 
vertised  food  alone  has  a  PER  of  20  percent 
or  more  of  the  PER  of  casein. 

(g)  Television  advertisements — method 
and  form  of  disclosures.  Under  §  437.2(a)  and 
and  (b)  and  Subpart  B  of  this  rule,  any  dis¬ 
closure  in  any  television  advertisement  shall 
be  made  clearly  and  conspicuously  in  the 
same  portion  (audio  or  video)  of  the  adver¬ 
tisement  in  which  the  voluntary  claim  is 
made,  and  in  immediate  conjunction  with 
and  at  least  as  clear  and  conspicuous  as  the 
voluntary  claim  which  creates  the  require¬ 
ment  for  such  disclosure.  Under  the  provi¬ 
sions  governing  affirmative  disclosure,  except 
as  specifically  provided  otherwise  (see  sec¬ 


tion  1  of  those  provisions) ,  any  disclosure  in 
any  television  advertisement  shall  'be  made 
simultaneously  in  the  audio  and  video  por¬ 
tions  of  the  advertisement.  The  video  por¬ 
tion  of  any  disclosure  in  any  television  ad¬ 
vertisement  shall  be  prominently  displayed 
in  the  form  of  a  super  or  title,  or  prominently 
displayed  on  the  screen  by  Itself  (except 
that  in  television  advertisements  covered  by 
the  provisions  governing  affirmative  dis¬ 
closure  which  are  greater  than  30  seconds  in 
length  the  relevant  nutrition  information 
shall  always  be  prominently  displayed  on 
the  screen  by  itself,  simultaneously  with  the 
required  audio  disclosure)  so  as  to  enable  it 
to  be  completely  and  easily  seen  and  read 
(see  section  1  for  certain  specific  require¬ 
ments)  on  all  television  sets,  regardless  of 
picture  tube  size,  that  are  commonly  avail¬ 
able  for  purchase  by  the  consuming  public. 

(h)  Print  advertisements — method  and 
form  of  disclosures.  (1)  Under  $  437.2  (a) 
and  (b)  and  Subpart  B  of  this  rule,  any 
disclosure  in  any  print  or  display  advertise¬ 
ment  shall  be  made  clearly  and  conspicu¬ 
ously,  either  in  immediate  conjunction  with 
and  at  least  as  clear  and  conspicuous  as  the 
voluntary  claim  which  creates  the  require¬ 
ment  for  such  disclosure,  or  prominently 
displayed  by  itself  in  any  sans  serif  type 
style  consistent  with  the  requirements  set 
forth  in  5  437.1(g)  (1)  of  this  rule  and  here- 
inbelow,  but  in  no  event  in  condensed  type. 
Under  the  provisions  governing  affirmative 
disclosure,  any  disclosure  in  any  print  or 
display  advertisement  shall  always  be  prom¬ 
inently  displayed  by  itself  in  any  sans  serif 
type  style  consistent  with  the  requirements 
set  forth  in  5  437.1(g)(1)  of  this  rule  and 
hereinbelow,  but  in  no  event  in  condensed 
type.  Under  any  provision  of  this  rule,  where 
a  disclosure  is  prominently  displayed  by  it¬ 
self  (i.e.,  not  in  immediate  conjunction  with 
the  voluntary  claim)  the  type  shall  be  set 
on  a  slug  at  least  one  point  larger  than  the 
point  size  of  the  type  (not  solid) ,  using  only 
normal  word  and  letter  spacing.  In  the  case 
of  advertisements  within  the  provisions  of 
section  1(e)  of  the  provisions  governing  af¬ 
firmative  disclosure,  the  complete  disclosure 
shall  be  displayed  in  capital  letters.  A  de¬ 
termination  of  whether  a  particular  dis¬ 
closure  is  “clear  and  conspicuous”  within 
the  definition  set  forth  under  5  437.1(g)(1) 
of  this  rule  shall  be  made  by  examining  the 
context  of  the  total  advertisement,  but  in  no 
event  shall  a  disclosure  be  deemed  clear  or 
conspicuous  unless  it  appears  in  type  of  at 
least  the  following  sizes,  size  being  measured 
by  the  height  of  the  smallest  letter  employed 
in  making  the  disclosure. 

(1)  For  any  disclosure  required  by  sec¬ 
tion  2,10C  at  least  %2  inch  type;  for  all  other 
disclosures,  at  least  Vie  inch  type,  in  ad¬ 
vertisements  of  a  trim  size  not  larger  than  65 
square  inches. 

(ii)  For  any  disclosure  required  by  sec¬ 
tion  2, 104  at  least  y8  inch  type,  for  all  other 
disclosures,  at  least  We  Inch  type,  in  ad¬ 
vertisements  of  a  trim  size  larger  than  65 
square  Inches,  but  not  larger  than  110  square 
inches. 

(Ill)  For  any  disclosure  required  by  sec¬ 
tion  2, 107  at  least  Inch  type;  for  all  other 
disclosures,  at  least  inch  type,  in  adver¬ 
tisements  of  a  trim  size  larger  than  110 
square  inches,  but  not  larger  than  180  square 
inches. 

(iv)  In  advertisements  of  a  trim  size  larger 
than  180  square  inches  subject  to  section  1  (c) 
or  1(c)(1):  For  any  disclosure  required  by 
section  2, 108  type  of  at  least  a  size  bearing  the 
same  proportion  to  the  size  of  the  advertise¬ 
ment  as  the  proportion  of  %2  to  180  square 
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inches:  for  all  other  disclosures,  at  least 
type  of  a  size  bearing  the  same  proportion  to 
the  size  of  the  advertisement  as  the  propor¬ 
tion  of  %2  to  180  square  inches. 

(v)  For  all  disclosures,  at  least  %  inch 
type,  in  advertisements  subject  to  sec¬ 
tion  1(e)10*  of  a  trim  size  larger  than  180 
square  inches,  but  not  larger  than  270  square 
inches. 

(vi)  For  all  disclosures,  at  least  Vi  inch 
type,  in  advertisements  subject  to  section 
1(e)11®  of  a  trim  size  larger  than  270  square 
inches,  but  not  larger  than  1500  square 
inches. 

(vii)  For  all  disclosures,  a  size  of  at  least 
one  inch  per  3000  square  inches  times  the 
area  of  the  advertisement  expressed  in  square 
inches  [i.e.,  slze=(l  inch/3000  square  in¬ 
ches)  x  (area  of  the  advertisement  in  square 
inches)  ],  but  in  no  event  of  a  size  less  than 
*4  inch,  in  advertisements  subject  to  section 
1(e)  111  of  a  trim  size  larger  than  1500  square 
inches. 

(To  §  437.2(h)  add  the  following  two 
provisions  between  proposed  subpara¬ 
graphs  (2)  and  (3) ,  renumbering  the  suc¬ 
ceeding  proposed  subparagraphs  as  (5), 
(6)  and  (7)). 

•  *  *  *  • 

(1)  If  an  advertisement  occupies  part  of 
two  or  more  pages,  any  disclosure  required  by 
the  provisions  governing  affirmative  dis¬ 
closure  shall  appear  on  that  page  which  con¬ 
tains  the  greatest  part  of  the  advertisement. 
Where  the  largest  portions  of  an  advertise¬ 
ment  appearing  on  more  than  one  page  are 
equal  In  size,  any  disclosure  required  by  those 
provisions  shall  appear  on  the  first  page  oc¬ 
cupied  by  the  first  of  the  largest  portions  of 
the  advertisements. 

(2)  Any  disclosure  required  by  any  pro¬ 
vision  governing  affirmative  disclosure  shall 
be  sufficiently  separated  from  the  text  con¬ 
sistent  with  the  manner  described  herein¬ 
below  so  that  It  can  be  easily  read  and 
understood  by  the  casual  observer  or  reader, 
and  shall  be  printed  in  black  against  a  solid 
white  background  and  shall  not  be  contained 
as  an  intergral  part  of  any  specific  pictorial 
design  or  illustration.  Any  such  disclosure 
shall  appear  within  a  prominently  ruled 
square  or  rectangle  headed  in  capital  letters 
“NUTRITION  INFORMATION  PER  SERV¬ 
ING”. 

Further,  the  disclosure  required  by  section 
1(c)  of  the  provisions  governing  affirmative 
disclosure  shall  be  made  in  the  form  of  a 
table  containing  the  following  items  in  the 
following  order,  with  each  item  placed 
beneath  the  preceding  item:  (i)  The  head¬ 
ing,  as  required  above,  in  capital  letters 
stating  “NUTRITION  INFORMATION  PER 
SERVING”;  (ii)  serving  size  expressed  as 
“serving  size  [size]”;  (111)  calories  per  serv¬ 
ing  expressed  as  “calories  per  serving  [num¬ 
ber]”;  (iv)  a  heading  stating  in  capital 
letters  “  PERCENTAGE  OF  U.S.  RECOM¬ 
MENDED  DAILY  ALLOWANCES  (U.S. 
RDA)  ”;  and  (v)  the  identity  and  percentage 
(including  zero  percent)  of  the  U.S.  RDA 
per  stated  serving  of  each  of  the  eight  (8) 
nutrients  listed  in  section  1(a)  of  the  pro¬ 
visions  governing  affirmative  disclosure 
[nutrients],  in  descending  order  of  percent¬ 
age  of  the  U.S.  RDA  per  serving,118  with  the 
nutrients  being  set  forth  in  parallel  columns, 
one  column  listing  the  nutrients  and  the 
other  listing  the  corresponding  percentages 
of  the  U.S.  RDA  at  which  each  Is  present  in 
a  serving  of  the  advertised  food. 


109  Id. 

Jw  Id. 

111  Id. 

™  See  substitute  5  437.2(a)(1)  set  forth 
above  in  connection  with  the  preceding  pro¬ 
posal  on  affirmative  disclosure. 
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39862  NOTICES 


Below  are  (vl)  an  example  of  the  format 
specified  for  disclosures  required  by  section 
1(c)  of  the  provisions  governing  affirmative 
disclosure;  and  (vli)  an  example  of  the  for¬ 
mat  specified  for  disclosures  required,  as 
appropriate,  by  sections  2(a)  (1)  and  (2)  of 
those  provisions.  The  examples  are  Intended 
only  to  Illustrate  the  required  format,  and 
in  no  way  should  be  construed  to  represent 
actual  type  size  or  style. 

(a) 

Nutrition  Information  Per  Serving 


Serving  size  (ounces) _  6 

Calories  per  serving - 210 

Percentage  of  US.  Recommended  Daily 
Allowances  (US.  RDA) 

Vitamin  A_ _  20 

Vitamin  C _  16 

Niacin  _  10 

Riboflavin  _  10 

Protein  _  6 

Iron  _  4 

Calcium  _  2 

Thiamine  _ _ 0 


(b) 

Nutrition  Information  Per  Serving 

210  calories  per  6  oz.  serving. 

This  food  does  not  contain  10%  or  more  of 
the  US.  RDA  of  any  vitamin,  mineral  or 
protein. 

•  •  •  *  • 

The  following  are  specific  provisions  which 
staff  would  Include  in  those  sections  of  Sub¬ 
part  B  of  the  proposed  rule  where  the  Com¬ 
mission  is  not  presently  prepared  to  propose 
particular  provisions.  The  Commission 
wishes  to  elicit  comment  on  these  provisions. 

S  437.6 — Natural  and  organic  food  claims. 

(a)  A  food  shall  not  be  represented  in  ad¬ 
vertising  to  be  "natural”  or  a  "natural  food” 
or  "naturally  grown”,  or  otherwise  be  de¬ 
picted.  designated  or  described  by  any  term 
or  demonstration  of  similar  Import.  However, 
an  advertisement  may  represent  that  a  food 
does  not  contain  any  artificial  or  synthetic 
preservatives,  flavors  or  colors,  or  any  other 


artificial  or  synthetic  Ingredients,  if  such  Is 
the  fact. 

(b)  A  food  shall  not  be  represented  In 
advertising  to  be  “organic"  or  an  "organic 
food”  or  “organically  grown”,  or  otherwise  be 
depicted,  designated  or  described  by  any  term 
or  demonstration  of  similar  Import.  However, 
an  advertisement  may  represent  that  a  food 
has  not  been  grown  with  or  subjected  to 
pesticides  or  artificial  fertilizers  or  artificial 
conditioners.  If  such  Is  the  fact. 

(c)  An  advertisement  for  a  food  which 
makes  any  representation  permitted  under 
S  437.6  (a)  and  (b)  hereinabove  shall  not 
further  represent  that  such  food  Is  nutri¬ 
tionally  superior  to  any  other  food(s)  on  the 
basis  of  such  permitted  representation. 

S  4373 — Fat,  fatty  acid  and  cholesterol  con¬ 
tent  claims. 

(a)  An  advertisement  shall  not  contain 
any  representation  regarding  the  fat,  fatty 
acid  or  cholesterol  content  of  an  advertised 
food,  unless  such  food  meets  the  criteria  set 
forth  In  21  CFR  1.18  and  carries  a  nutrient 
label  in  compliance  with  that  regulation.  If 
such  food  meets  the  criteria  set  forth  In  21 
CFR  1.18  and  carries  a  nutrient  label  In  com¬ 
pliance  with  that  Regulation,  an  advertise¬ 
ment  may  contain  only  those  representations 
which  are  permitted  under  21  CFR  1.18. 

(b)  An  advertisement  shall  not  contain 
any  representation  that  consumption  of  an 
advertised  food  or  a  serving  thereof  will  pre¬ 
vent,  mitigate  or  cure,  or  In  any  way  con¬ 
tribute  to  the  prevention,  mitigation  or  cure 
of,  heart  or  artery  disease  or  any  attendant 
condition. 

(c)  An  advertisement  shall  not  represent 
that  consumption  of  an  advertised  food  or  a 
serving  thereof  will  not  cause  or  help  cause, 
or  will  not  Increase  or  help  Increase  the  like¬ 
lihood  or  risk  of,  heart  or  artery  disease  or 
any  attendant  condition. 

{  43710 — Health  and  related  claims 

(a)  An  advertisement  shall  not  contain  a 
representation  that: 


J“See  21  CFR  1.17(1). 


(1)  A  food,  because  of  the  presence  or  ab¬ 
sence  of  certain  vitamins  and/or  minerals,  Is 
adequate  or  effective  In  the  prevention,  cure, 
mitigation,  or  treatment  of  any  disease  or 
symptom. 

(2)  A  balanced  diet  of  ordinary  foods  can¬ 
not  supply  adequate  amounts  of  nutrients. 

(3)  The  lack  of  optimum  nutritive  quality 
of  a  food,  by  reason  of  the  soli  on  which  that 
food  Is  grown.  Is  or  may  be  responsible  for 
an  Inadequacy  or  deficiency  in  the  quality  of 
the  dally  diet. 

(4)  The  storage,  transportation,  processing 
or  cooking  of  a  food  Is  or  may  be  responsible 
for  an  Inadequacy  or  deficiency  In  the  qual¬ 
ity  of  the  dally  diet. 

(6)  A  food  possesses  any  dietary  property 
when  such  property  Is  of  no  significant  value 
or  need  In  human  nutrition.  Ingredients  or 
products  such  as  rutin,  or  other  bioflavo¬ 
noids,  para-amlnobenzolc  acid,  Inositol  and 
similar  substances  which  have  not  been 
shown  to  be  essential  In  human  nutrition 
shall  not  be  represented  In  any  way  which 
states  or  Implies  nutritional  benefit.  Ingredi¬ 
ents  or  products  of  this  type  may  be  adver¬ 
tised  as  Individual  products  or  mixtures 
thereof;  Provided,  however.  That  the  possi¬ 
bility  of  nutritional,  dietary  or  therapeutic 
value  Is  not  stated  or  Implied.  Examples  of 
false  or  misleading  statements  or  Implica¬ 
tions  are : 

(I)  Statements  to  the  effect  that  their 
need  or  usefulness  in  human  nutrition  has 
not  been  established. 

(II)  Statements  which  otherwise  disclaim 
nutritional,  dietary  or  therapeutic  value. 

(6)  A  natural  vitamin  In  a  food  Is  superior 
to  an  added  or  synthetic  vitamin,  or  that 
there  Is  a  difference  between  vitamins,  nat¬ 
urally  present  and  those  that  have  been 
added. 

(b)  A  food  shall  not  be  represented  In 
advertising  as  a  “health  food”  or  as  con¬ 
taining  “health  foods,”  or  otherwise  be  de¬ 
picted,  described  or  designated  by  any  term 
or  demonstration  of  similar  Import. 

Issued:  November  7, 1074. 

[seal]  Charles  A.  Tobin, 

Secretary. 

[7R  Doc.74-26141  Filed  ll-8-74;8:45  am] 
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NOTICE  TO  FEDERAL  REGISTER  READERS 


As  part  of  its  continuing  program  to  improve  the  quality  of  the  daily  FEDERAL  REGISTER  and  CODE  OF 
FEDERAL  REGULATIONS,  the  Office  of  the  Federal  Register  is  soliciting  the  views  of  interested  persons  on  the 
effectiveness  of  individual  Federal  Register  documents  and  on  regulations  contained  in  the  CODE  OF  FEDERAL 
REGULATIONS. 

Our  goal  is  twofold: 

First — to  make  each  document  published  in  the  FEDERAL  REGISTER  easily  understandable,  thus  making 
compliance  easier,  more  efficient,  and  less  costly;  and 
Second — to  identify  and  correct  any  existing  Federal  regulations  which  are  obsolete,  unnecessarily  wordy, 
or  unclearly  stated. 

We  believe  this  effort  is  consistent  with  the  objectives  stated  by  President  Ford  in  his  October  8th  speech  on 
the  economy  in  which  he  announced  “a  joint  effort  by  the  Congress,  the  executive  branch  and  the  private  sector  to 
identify  and  eliminate  existing  Federal  rules  and  regulations  that  increase  costs  to  the  consumer  without  any  good 
reason  in  today’s  economic  climate.” 

The  Office  of  the  Federal  Register  welcomes  your  comments  and  suggestions.  The  survey  blank  below  is 
provided  for  that  purpose.  All  comments  received  will  be  maintained  in  a  public  docket  and  will  be  available  for 
inspection  in  the  Office  of  the  Federal  Register  to  any  interested  persons  or  agencies.  Comments  which  point  out 
the  need  for  substantive  changes  in  existing  regulations  also  will  be  forwarded  to  the  responsible  agency. 

I.  For  the  following  reasons  I  found  it  difficult  to  understand  the  document  from 
_ _  in  column _ ,  page  _ _  of  the _ issue  of  the 

(agency)  (date) 

Federal  Register: 

□  only  technical  language  was  used;  □  document  contained  long  and  difficult  sentences; 

□  preamble  did  not  contain  a  clear  and  concise  explanation  of  the  document’s  purpose; 

□  other  (explain)  _ _ 


II.  I  believe  that  the  requirement (s)  contained  in; 


A.  The  document  from _ _ in  column _ ,  page _ -  of  the 

(agency) 

_  _ issue  of  the  Federal  Register,  or 

(date) 

B.  Section(s)  _ of  Title _ of  the  Code  of  Federal  Regulations 

impose (s)  an:  □  unnecessary;  □  unreasonable;  □  impractical;  or  □  obsolete 
requirement  on  those  persons  subject  to  that  regulation. 

My  reasons  are; _ 


Please  mail  to : 

Office  of  the  Federal  Register 
National  Archives  and  Records  Service 
General  Services  Administration 
Washington,  D.C.  20408 


Name  and  address  (optional) 


r 


